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CURRENT EVENTS. 





Decrease OF Crime.—We find the follow- 
ing short paragraph in the Jrish Law Times 
of the 1st of September, 1888: 

‘*One of the most striking facts of the 
Queen’s reign is the extraordinary decrease 
of crime. When Her Majesty ascended the 
throne, fifty years ago, there were fifty thou- 
sand convicts in durance vile. Now, with a 
population nearly doubled, they amount to 
seven thousand only, showing a diminution 
of ninety-three per cent.’’ 

This is one of the most remarkable pieces 
of intelligence we have received from beyond 
the seas for many a long year. We are not 
only gratified that our English friends have 
greatly improved in morality and obedience 
to the law, but are amazed beyond measure 
at the extent of the improvement. If it had 
been stated that, although in the fifty years of 
Queen Victoria’s reign the population of the 
country had nearly doubled, and yet the 
number of convicts under punishment had 
not perceptibly increased, we should have 
regarded the announcement as very surpris- 
ing, as well as agreeable. But for the relia- 
bility of the journal which we have quoted, 
we should apprehend that there had been 
made a mistake similar in kind, but the re- 
verse in result to that of the clerk who, in 
computing the profits of the year’s business, 
added up the year of the Lord among the 
pounds. A cipher is an exceedingly little 
thing, proverbially nothing, but it makes a 
great difference when it is affixed to or taken 
away from a horizontal line of figures. Can 
it be possible that our contemporary has 
omitted a cipher? If it had been declared that 
whereas fifty years ago the number of per- 
sons under conviction of crime was fifty thou- 
sand, now, although the population of the 
country had doubled, the number of persons 
under conviction of crime is only seventy 
thousand, we should have received the state- 
ment without misgiving, regarding it as a 
manifest and very creditable improvement, 
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but when the Times states that the number 
of persons now under conviction is only seven 
thousand, it puts our credulity to a very se- 
vere test. 

As we cannot gainsay the statement of our 
contemporary, and must assume that figures 
maintain their proverbial veracity, nothing 
remains to us but attonishment at this won- 
derful revelation. Redewnt Saturnia Regna, 
if progress in this direction and at this rate 
shall continue, the time cannot be far distant 
when crime shall cease to exist in ‘‘ Merry 
England,’’ when homicide shall be remitted 
exclusively to the land and naval forces, to 
be practiced only on the Queen’s enemies, 
such as the Soudanese, Egyptians, Burmese, 
and the like ; when forgery, burglary, pocket- 
picking, shop-lifting, etc., will become lost 
arts, and the lion of the police and the lambs 
of the quandam culprit shall lie down to- 
gether. 

In this line of improvement, a line of which 
her truculent judges of a century or two ago 
never dreamed, England is far, far ahead of 
all the nations of the earth, civilized or unciv- 
ilized, ‘‘ Eclipse is first, the rest nowhere.’’ 
The Victorian era is thus far the Augustan 
age of English history; if not in arms, it 
certainly excels in arts, science, intelligence, 
education and morality any antecedent gen- 
eration, and in literature is only surpassed by 
the short period when the two suns of Bacon 
and Shakespeare were above the horizon. 
We naturally feel much interest in the 
progress of England, especially in matters of 
legal reform. Our language is identical, 
our literature the same, and our ideas of lib- 
erty and law derived from the same primeval 
source. In addition to these ties we have 
that of kindred—and all together fully justify 
a lively interest in whatever concerns our 
friends beyond the water. 

In the respect of this reform, however, al- 
though we have no statistics indicating our 
present condition, we dare not compete, we 
do not enter for the cup; yet we would fain 
follow in such a race, although haud passibus 
cequis such giant strides. It is, of course, a 
mere truism to say that the chief cause why 
crime should increase is the uncertainty 
whether it will be punished if committed; 
and the chief cause of its diminution is the 
increased probability that it will be duly pun- 
ished. This rule lies deep in the nature of 
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the human mind and controls the develop- 
ment of crime with almost mathematical pre- 
cision. In legislation providing for the pun- 
ishment of crime, and in the due administra- 
tion of justice in accordance with such legis- 
lation, there are two opposite errors to be 
avoided—the one of undue severity, the other 
of a laxity of administration, of itself almost 
criminal. Whether the administration of the 
English criminal law is now liable to the 
former objection, we do not presume to say. 
It is certainly true that, prior to the early 
years of this century, it was decidedly so lia- 
ble. So far as we are concerned we have 
throughout the nation, at all times and with 
one accord, been guilty of the second error. 
Our laws are so framed to avoid, if possible, 
any injustice to the accused that in their ad- 
ministration it is hardly practicable to do 
justice to the public and vindicate the out- 
raged majesty of the law. This is an amiable 
weakness, certainly, but it is a weakness 
nevertheless, and the impunity which it 
causes produces a vast increase of crime and 
a gross aggravation of its atrocity. We do 
not intend to say that to secure the diminu- 
tion of crime its punishment should be essen- 
tially or unduly severe, but that it should be 
as absolutely certain as possible and as 
prompt as in the nature of things is reason- 
able and just to the accused. To attain the 
requisite certainty it is essential that the law 
should provide all the necessary facilities for 
the discovery and detection of offenses, and 
that executive officers should be strictly 
required to discharge their whole duty in 
these respects. To secure promptitude in 
the administration of justice it is absolutely 
necessary that there should be a thorough 
revisal, if not reversal, of the present meth- 
ods of our criminal courts, especially in the 
matter of continuances. It is notorious that 
as the law now stands our judges feel justi- 
fied in granting continuances for causes which 
in any reasonable judgment are clearly insuf- 
ficient. Nothing is more common than a 
popular prophecy when a grave crime is com- 
mitted that the accused will never be con- 
victed; that he will ‘‘put off his case’’ until 
all the witnesses disappear and an acquittal 
becomes a necessity. And these prophecies 
are too often fulfilled to the very letter. 
Hence, the punishment of crime has become 
in this country almost a game of chance, and 





it is rare, indeed, that a grave offense is 
brought to a trial without a serious diminu- 
tion of the evidence by which the prosecu- 
tion could have been supported had the case 


‘been brought to trial soon after its commis- 


sion. 

How these defects of our system can be 
remedied is a matter which we do not pre- 
sume to decide, but we are very sure that if 
there shall ever be any serious diminution 
of crime in this country it will not be caused 
by increased severity in its punishment, but 
by increased certainty and promptitude in 
the administration of criminal justice. 








NOTES OF RECENT DECISIONS. 

Witt — Construction—Trust—PowEr — 
Executors.—The Cnancery Court of New 
Jersey has recently decided a case! in which 
it distinguishes between powers conferred by 
will on executors which imply a personal and 
specific trust in the parties named as execu- 
tors, and those which appertain to executors 
in their official capacity and to be exercised 
by them in that capacity. In the former 
case the court holds that the trust is the re- 
sult of special and personal confidence in the 
party to whom the execution of the trust is 
committed, and, therefore, that such power 
cannot be exercised by any other person than 
the one named in the will. In the latter case 
the power is conferred upon the executor as 
executor, and may be exercised by him while 
he continues in office as such, or by his suc- 
cessor, if by death, resignation, removal or 
otherwise he ceases to be executor. The 
facts in the case decided were that the tes- 
tator by his will, among other things, au- 
thorized his executors to sell his personal 
property to pay his debts, and in case the 
proceeds of such sale should prove insuffi- 
cient for that purpose, to sell as much of his 
real estate as might be necessary to pay his 
debts, either at public or private sale, as to 
them might seem just and proper, and to 
convey land so sold by deed to the purchas- 
ers thereof. 

Before any of the land was sold under this 
power the executrix and executor were re- 


1 Joralemon’s, etc. v. Van Riper, N. J. Ct. Chan., 
June 8, 1588; 14 Atl. Rep. 479. 
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moved from office by a court of competent 
jurisdiction and the complainant in this action 
was appointed administrator, with the will 
annexed, and filed this bill to have his powers 
defined and declared and to enable him to 
execute the trust by selling land in accord- 
ance with the terms of the will. The court, 
in deciding the case, said: 

‘‘Obviously, the scheme of the testator was 
to preserve his household furniture from sale, 
primarily, for the use of his widow. He evi- 
dently anticipated that his debts would ex- 
haust his personal estate exclusive of his fur- 
niture, feared that the furniture might also 
be applied to their satisfaction, and deter- 
mined to make all possible provision by his 
will to protect it. With this end in view, he, 
in effect, directed his executors to first sell 
the residue of his personal estate, and then, 
if the proveeds of such sale should not be 
sufficient to pay his debts, to sell, either at 
public or private sale, as much of his real 
estate as should be required to complete their 
payment, ‘for such price as, in their judg- 
ment, shall be right.” The single question 
presented is whether the authority to sell is 
necessarily connected with and inseparable 
from a personal trust and confidence in the 
executors. The rule is well settled in this 
State that where a power of sale, given by a 
will to executors, of necessity implies a trust, 
confidence or reliance in the individuals who 
are named as the executors, such power can- 
not be exercised by anvther than those indi- 
viduals; but where the power is given to ex- 
ecutors ratione officii, it may be exercised by 
any one who may succeed to the office.? I 
do not think that it was the intention of the 
testator to limit the power of sale to the per- 
sons whom he named as his executors. The 
words, ‘for such price as in their judgment 
shall be right,’ I conceive to be incidentally 
connected with the power as an injunction to 
good faith, and the avoidance of a sacrifice 
of the property. They command the exer- 
cise of an ordinary business judgment in fix- 
ing the fair price of property, and such com- 
mand imposes no duty additional to that to 
which the law would hold the executors in its 
absence. They simply direct a conscientious 

2 Chambers v. Tulane, 9 N. J. Eq. 146; Weimar v. 
Fath, 43 N. J. L.1; Naundorf v. Schumann, 41 N. J. 
Eq. 14; 2 Atl. Rep. 609; Giberson v. Giberson, 43 N. J. 


Eq. 116; 10 Atl. Rep. 403; Drummond’s Admr, y. 
Jones, 44 N. J. Eq. ——; 13 Atl. Rep. 611. 





discharge of the duty which the law requires. 
The testator’s design, to authorize a sale for 
the purpose of paying his debts, and thus 
protecting specific property from a disposi- 
tion to which he thought it might otherwise 
be subjected, is so prominent that I cannot 
comprehend that he could have meant to im- 
peril its accomplishment by making it depend 
upon the ability of his widow and nephew to 
exercise a mere business judgment at the 
sale. Iam of opinion that the power of sale 
was given to the executors ratione officii, and 
that it may be exercised by the complainant 
so far as may be necessary to pay the lawful 
demands of testator’s creditors.’’ 





ASSAULT AND BaTTERY—MALICE—DAMAGES, 
Compensatory — DamaGes, EXEMPLARY. — 
The Supreme Judicial Court of Maine has re- 
cently decided a case! in which the court sets 
out with singular clearness and precision the 
law relating to damages in cases of malicious 
assault. The court assents to the usually 
received distinction between damages which 
are merely compensatory and those which are 
in the nature of punishment, and are gener- 
ally denominated punitive or exemplary. 
The facts were simply that the defendant had 
committed an aggravated assault upon the 
plaintiff with deadly weapons. Besides other 
indications of malice, there was evidence of 
threats by the defendant to take the life of 
the plaintiff, and the case seemed so clear 
to the jury and so flagrant in its character as 
to produce a verdict for $5,000 damages. 
Exceptions were taken and a new trial asked 
on the ground that the damages were exces- 
sive. The court, however, held that the ver- 
dict was warranted by the evidence and that 
under all the circumstances the finding of the 
jury ought not to be disturbed. The trial 
court instructed the jury that malice could be 
shown as an element of the actual or compen- 
satory damages, even although punitive or 
exemplary damages are also allowed, and 
this view of the law was sustained by the su- 
preme judicial court. That court says: 

“If one assaults another, mistaking him 
for an enemy that had wronged him, would 
the injury be as great and the suffering as 
keen and intense and continue so long after 


1 Webb v. Gilman, S. J. C. Me., Feb. 9, 1888; 18 Atl. 
Rep. 688. 
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the mistake became known as where the in- 
sult and injury must forever remain burning 
like a red-hot cinder in the eye? The actual 
injury to one’s person may be the same 
whether inflicted by design or accident; but 
the body of a man is of little moment com- 
pared with the life that temporarily abides in 
it. Mental suffering may not result from 
bodily harm alone, but most keenly may flow 
from those causes tending to degrade and 
humiliate the spirit and self-respect of a 
msn.” 

“It is settled law in this State that exem- 
plary damages may be allowed in cases like 
the one at bar in addition to the actual dam- 
ages sustained.® 

‘The presiding justice properly reviewed 
the evidence, and submitted to the jury ina 
pointed. and appropriate manner the various 
issues upon which it was their duty to pass; 


- and the court perceives no error either of 
‘manner.or substance in those portions of the 


charge excepted.’’ 


2 James v. Campbell, 5 Car. & P. 372; Meagher v. 
Driseoll, 99 Mass. 281; Hawes v. Knowles, 114 Mass. 
519. ; 

8 Pike v. Dilling, 48 Me. 589; Goddard v. Railway, 57 
Me: 202; Johnson v. Smith, 64 Me. 553. 





DeEp—DeLivery— PresuMPTION — QUIET- 


anc TiTLe—Diuicence.—The Supreme Court 


of Minnesota has recently decided a case,! 
involving several questions of interest. The 
facts were that one Brigham, a non-resident 
of the State, was the owner of a tract of land 
init. In September, 1869, Brigham and wife 
conveyed the land to the plaintiff, by deed 
duly acknowledged in that month, the deed, 


‘ however, was never recorded until 1887. 


. Upon this deed plaintiff founds his action 
and claims title under it. He produces the 


original deed itself, and the court held that 


there was a presumption that it had been de- 
livered on the day of its acknowledgment.” 
Some years after the delivery of the deed 
from Brigham and wife to the plaintiff, Fin- 
negan and Merritt, under whom the defend- 
ants claim, holding a tax-title, brought an ac- 
tion against Brigham who appeared of record 
as the owner of the land to quiet their title 


1 Windom v. Schappeil, S. C. Minn., June 25, 1838, 38 
N. W. Rep. 757. 

2 Loomis v. Pingree, 48 Me. 299; 1 Devi. Deeds, § 
265, and cases. 





and obtained a judgment in accordance with 
a prayer of their complaint in July, 1881. 
The court held that Finnegan and Merritt 
were the owners of the land, and that the de- 
fendant, Brigham, had no title to or interest 
in it. After that judgment was obtained 
Finnegan and Merritt conveyed the land to 
defendants whose deeds were duly recorded. 
The defendants claim that as their deed was 
recorded before the outstanding deed of 
Brigham to plaintiff they are entitled to pri- 
ority over him. The court held: 

‘* The object of the suit of Finnegan and 
Merritt against Brigham was not to obtain any 
lien upon the land, or to acquire his title, but 
to have their tax-title judicially confirmed 
and his title barred.. All persons claiming 
under Brigham, subsequently to lis pendens 
filed in that action, would be barred by the 
judgment,’ but persons claiming under a prior 
conveyance, though not recorded until after 
the filing of lis pendens, would not be affected 
by the suit or judgment.‘ As to prior grantees, 
such judgment was res inter alios. It is 
not necessary to consider what the effect of 
this judgment would have been had the plaint- 
iff proceeded against unknown claimants as 
well as against Brigham, under Laws 1881, 
Ex. Sess., ch. 81. Prior tothe statutes of 
1858, a conveyance by deed or mortgage, 
though unrecorded, was preferred to a subse- 
quent judgment, though the deed of a bona 
Jide purchaser upon execution sale was within 
the recording act, and, if first recorded, took 
preference over such unrecorded conveyance. 
The amendment of 1858 was intended to 
change the pre-existing rule, and give a like 
preference to the liens of judgments and at- 
tachments, as respects a title appearing of 
record, over an unrecorded conveyance. The 
statute is intended to apply to judgments 
under which a lien, general or specific, upon 
the land is acquired or given, and does not 
refer to judgments like the one in question 
barring adverse claims. Neither the judg- 
ment nor the deeds under which defendants 
claim were constructive to the plaintiff. And 
as they do not claim title from Brigham, 
plaintiff was not bound to record his deed in 
order to protect himself as against parties 


3 Gen. St. 1878, ch. 75, § 34. 

4 Johnson v. Robinson, 20 Minn. 171, (Gil. 153); Jor- 
genson Vv. Railway Co., 25 Minn. 206. 

54 Kent.Comm. *173. 
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claiming under an independent title. His 
failure to record his deed before the judg- 
ment in the Brigham suit or the defendant’s 
purchase, works no estoppel against the as- 
sertion of histitle. If, however, the defend- 
eants have entered into possession in good 
faith, under color of title, doubtless they will 
be entitled to assert their rights under the 
occupying claimants’ act,® before they can be 
evicted from the premises.’ 

The plaintiff alleges title and that the 
premises are unoccupied. The defendants 
take issue with these allegations, and allege 
possession, and ask affirmative relief. The 
defendants thereby invoke the aid of the court 
under the issues as presented, and waive all 
objections to the form of action. The mo- 
tion to dismiss upon the pleadings was there- 
fore properly denied.® 

6 Gen. St. 1878, ch 75, § 15. 

7Sanborn v. Mueller, 35 N. W. Rep. 666; Jewell v. 


Truhn, ante, 106, (April Term, 1888). 
8 Hinman v. Henry, 31 Minn. 264, 17 N. W. Rep. 476. 








CROSS EXAMINATION. 





SECTION. 
1. Right of Cross Examination. 
2. How far subject to Discretionary Control. 
8. Objects of Cross Examination. 
4. Sifting, Modifying, Extending, Explaining the 
Direct Examination. 
. English Rule of Cross Examination on the Whole 
Case. 
6. American Rule of Strict Cross Examination. 
7. Questions affecting the Credibility of the Witness. 
9. Cross Examination as to Previous Contradictory 
Statements for the Purpose of Impeachment. 
10. Cross Examination of the Accnsed. 


o 


§ 1. Right of Cross-examination.—The right 
of cross-examination is regarded in law as an 
important right, and essential to the recep- 
tion of direct testimony,’ which it is error to 
deny or unduly restrict,? and where it is de- 
nied prejudice is presumed.* 

§ 2. How far Subject to Discretionary Con- 
trol.—It is not to be inferred from this that 
the right of cross-examination is not subject 
to the discretionary control of the court, so 


1 Heath v. Waters, 40 Mich. 467,471; Sperry v. Moore, 
42 Mich. 353. 

2 People v. Lee Ah Chuck, 66 Cal. 662. 

8 Martin v. Elden, 32 Oh. St. 282, 287. It is error to 
‘refuse to a party who testifies as a witness the privi- 
lege of being cross-examined by, his own counsel. Reeve 
vy. Dennett, 141 Mass. 207. 





that the discretion is not abused to such an 
extent as substantially to deny the right. For 
instance, leading questions may, as a general 
rule, be put to an adverse witness on cross- 
examination; except where, under the 
American rule of strict cross-examination, 
hereafter spoken of,° the cross-examining 
party transcends the limit of the direct ex- 
amination, and thereby makes the witness his’ 
own. But the court may, nevertheless, in 
the exercise of a sound discretion, refuse to 
allow leading questions to be put,® and this 
discretion will not be revised on error or ap- 
peal except in cases of manifest abuse.’ So, 
the court may control the limits of the cross- 
examination so as to prevent the witness from 
being unfairly dealt with ;* may curtail need- 
less repetitions ;? prescribe what counsel," or 
what number of counsel ™ shall conduct the 
cross-examination; prescribe the order in 
which several defendants having separate de- 
fenses shall cross-examine,” and, where 
their interests are identical, confine them to a 
cross-examination by one counsel, the same 
as though their defenses were joint.” So, it 
is within the discretion of the court to allow 
a witness to be recalled for further cross-ex- 
amination." 

§ 3. Objects of Cross-examination. — The 
principal objects of cross-examination are 
three: 1. To sift, explain or modify what 
has been said on the direct examination; 2. 
(Under the English rule, in force in some 
American State Courts) to develop new mat- 
ter favorable to the cross-examining party ; 
3. To discredit the witness. 

§ 4. (1). Sifting, Modifying, Extending, 
Explaining the Direct Examination.—The 


4 Parkin v. Moon, 7 Car. & P. 408. 

5 Post, § 6. : 

6 Cade v. Hatcher, 72 Ga. 359; Farmers’ Mutual Fire 
Ins. Co. v. Bair, 87 Pa. St. 124; Hopkinson v. Steel, 12 
Vt. 582; Donnell v. Jones, 13 Ala. 490; Walker v. 
Dunspaugh, 20 N. Y. 170; Addison y. State, 48 Ala. 
478; Lawson v. Glass, 6 Colo. 134, 1 Greenl. Ev., § 435. 

7 State v. Hull, 37 Me. 246; Parsons v. Huff, 38 Me. 
137; Moody v. Rowell, 17 Pick. (Mass.) 498. 

8 Harris v. Central R. Co. (Ga.), 3 Southeast. Rep. 
355. 
9 Simon v. Home Ins. Co., 58 Mich. 278; Ulric v. Peo- 


, pla, 39 Mich. 245, 251; Demerritt v. Randall, 116 Mass. 


331. 
0 Olive v. State, 11 Neb. 4, 26. 
1 Baumeier v. Antiau (Mich.), 31 N. W. Rep. 888. 
12 Fletcher v. Crosbie, 2 Mood. & Rob. 417. 
18 Chippendale v. Masson, 4 Camp. 174; Mason v. 
Ditchbourne, 1 Mood. & R. 462, note. y 
4 Knight v. Cunnington, 6 Hun (N. Y.), 100. 
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right of cross-examination for this purpose 
is a very important right. ‘‘ Cross-examina- 
tion,’’ says Elliott, J., ‘‘is important, not 
only as a means of getting at, in full detail, 
all the facts within the range of the subject 
matter of the direct examination, but it is 
also an important means of testing the mem- 
ory of a witness, as well as a potent means 
of ascertaining the truth of his statements.’’” 
An apt illustration of this principle is found 
in the rule that, where one party calls a wit- 
ness who details a part of a conversation, the 
other party is entitled to bring out, by cross- 
examination, the whole of the conversation, 
so far as it is relevant to the issues, or so far 
as it affects the credibility of the witness.'® 
So, where a witness has given his opinion as 
to value, he may be cross-examined with great 
latitude as to the reasons or basis of such 
opinion,” the limits of which, where no rule 
of law is violated, are within the discretion 
of the presiding judge." So, the facts and 
reasons upon which an expert witness bases 
his conlusions may be brought out on cross- 
examination, although the cross-examination 
extends beyond the scope of the evidence.” 
For the purpose of testing his skill, irrele- 
vant hypothetical questions may be put to 


% Hyland v. Milner, 99 Ind. 308, 310. Apt illustra- 
tions of this purpose of cross-examination and of the 
rights in respect of it, will be found in the following 
cases: Barker v. Blount, 63 Ga. 434; People v. Rus- 
sell, 46 Cal. 121; Lemprey v. Munch, 21 Minn. 379; 
Steinberg v. Meany, 53 Cal. 425; Marion v. State 
(Neb.), 29 N. W. Rep. 911; People v. Morrigan, 29 
Mich. 5; Wilbur v. Flood, 16 Mich. 40; Jackson v. 
State, 78 Ala. 471; Hamilton v. People, 29 Mich. 173, 
181; Blake v. Powell, 26 Kan. 320; Thornburg v. Hand, 
T Cal. 554. 

16 Addison v. State, 48 Ala. 478; Phares v. Barber, 
61 Ill. 272; Sager v. State, 11 Tex. App. 110; Metzer v. 
State, 39 Ind. 596; Fletcher v. State, 49 Ind. 124; s.c., 
19 Am. Rep. 673; Harness v. State, 57 Iad. 1; Roberts 
v. Roberts, 86 N. C. 9; McIntyre v. Thompson, 14 
Bradw. (Tll.) 554; Hatch v. Potter, 2 Gilm. (IIll.) 725. 
So, where the witness has testified toa part of the tes- 
timony of a witness on another trial, he may be asked, 
on cross-examination, what other facts the witness 
testified to. Carey v. Richmond, 92 Ind. 259, compare 
Harper v. Harper, 57 Ind. 547. But it has been ruled 
that, where the party’s own witness first speaks of the 
conversation, although on cross-examination, the party 
is not thereby entitled to make all that was said evi- 
dence in his own behalf. Addison v. State, 48 Ala. 
478. 

17 Missouri, etc. R. Co. v. Haines, 10 Kan. 489; Cen- 
tral Branch, etc. R. Co. v. Andrews, 30 Kan. 509; Atchi- 
son, etc. R. Co. v. Blackshire, 10 Kan. 477, 486; Markel 
v. Moudy, 13 Neb. 323, 327; Dickenson v. Fitchburg, 
18 Gray (Mass.), 546. 

18 Miller v. Smith, 112 Mass. 470. 

19 Erickson v. Smith, 2 Abb. App. Dec. (N. Y.) 65. 





him, and he may be required to give his opin- 
ion thereon ;” and, within reasonable limits, 
books of science may be read to him, and he 
may be required to give his opinion on the 
statements made therein." And, in general, 
@ cross-examination should be permitted as 
to all matters developed on the direct exami- 
nation,” and great latitude should be allowed 
in conducting the same,” the extent and lim- 
its of which, where no rule of law is violated, 
rest in the sound discretion of the trial court. 
Such examination may justly extend to all 
matters which limit, qualify, or explain the 
facts stated on the direct examination, or 
which modify the inferences deducible there- 
from,” though the court may restrain it with- 
in the bounds of courtesy and propriety.” 


2% Louisville, etc. R. Co. v. Falvey, 104 Ind. 409; Da- 
vis v. State, 35 Ind. 496, 498; s.c., 9 Am. Rep. 760; 
Rogers’ Exp. Test. 50. 

21 Connecticut Mutual Life Ins. Co. v. Ellis, 89 Ill. 
515. For an instance of an improper cross-examina- 
tion of a medical expert, see Gridley v. Boggs, 62 Cal. 
191. 

2 Shuster v. Stout, 30 Kan. 529; Commissioners v. 
Craft, 6 Kan. 145; Sumner v. Blair, 9 Kan. 521; Calli- 
son v. Smith, 20 Kan. 28, 1 Greenl. Ev., § 445. 

2% Atchison, etc. R. Co. v. Blackshire, 10 Kan. 477, 
487; Ingram v. State, 67 Ala. 67, 71. See also, Stouden- 
meier v. Williamson, 29 Ala. 514. On the trial of an 
indictment for murder, it has been said that the broad- 
est latitude should be allowed the defendant in the 
cross-examination of such of the State’s witnesses as 
were active partisans in the difficulty which led to the 
killing, and who are hostile in their feelings toward 
the defendant; and, on the other hand, that the exami- 
nation of such witnesses by the people should be cor- 
respondingly restricted. Sutton v. People, 119 Ill. 250. 

% Miller v. Smith, 112 Mass. 470, 476; Hathaway v. 
Crocker, 7 Mete. (Mass.) 262, 266; Com. v. Sacket. 22 
Pick. (Mass.) 394; Winship v. Neale, 10 Gray (Mass.), 
382; Swan v. Middlesex, 101 Mass. 178; Johnston vy. 
Jones, 1 Black. (U. S.) 209, 226; Fry v. Bennet, 3 
Bosw. (N. Y.) 200; Knight v. Cunnington, 6 Hun (N. 
Y.), 100; Wallace v. Taunton St. R. Co. 119 Mass. 91; 
Ledford v. Ledford, 95 Ind. 283; Oliver v. Pate, 43 
Ind. 132; Wachstetter v. State, 99 Ind. 290; s.c.50 Am. 
Rep. 94. The Supreme Court of Kansas say: ‘‘ Great 
latitude is, and should be allowed in the cross-exami- 
nation of a witness as to his interest in the suit, his 
friendship or hostility towards the parties, his motives 
and prejudices.” State v. Collins, 33 Kan. 77, 80. The 
Supreme Court of Wisconsin has said: ‘‘ On the cross- 
examination of a witness, anything which shows his 
friendship or enmity to either of the parties to the 
suit is commonly a proper subject of inquiry. So also, 
is everything which tends to show that, in the cireum- 
stances in which he is placed, he has a strong tempta- 
tion to swear falsely. It is to be remembered that the 
jury are sole judges of the credibility of the witness, 
and that whatever tends to assist them in the judg- 
ment which they are to form upon this subject, ought 
not to be withheld from them.” Kellogg v. Nelson, 5 
Wis. 125, 131. 

% Blake v. Powell, 26 Kan. 320, 826. Seetothe same 
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This wide limit is especially allowed in cases 
where fraud is involved, and where parties to 
alleged fraudulent transactions are undergo- 
ing examination.” All the circumstances 
attending a transfer challenged as fraudulent 
may be thus developed,” though cross-exami- 
nation as to other transfers may be excluded,” 
where they do not tend to characterize the 
motive or intent of the transfer in question. 

§ 5. English Rule of Cross-examination on 
the Whole Case.—The rule of the English 
courts, in force in some of the American 
state courts, allows the cross-examination of 
a witness to extend beyond the matter of his 
direct examination, to any facts which are 
relevant to the issues,® subject to the rule, 
already spoken of, that the extent to which 
leading questions will be allowed in develop- 
ing new matter rests in the discretion of the 
trial judge.*' In the application of th‘s rule, it 
seems that a witness in the English courts, who 
has been called, may be cross-examined by the 
opposite party, although he has not been sub- 
stantially examined in chief,” unless he was 
called by mistake,” or unless his examina- 
tion was stopped by the judge when he had 


effect, Coates v. Hopkins, 34 Mo. 135; Detroit, etc. R. 
Co. v. Van Steinburg,17 Mich, 99,109; Haynes v. Led- 
yard, 33 Mich. 319; Ferguson v. Rutherford,7 Nev. 
885; Atchison, etc. R. Co. v. Blackshire, 10 Kan. 477; 
Field v. Davis, 27 Kan. 400. 

% Blunt v. State, 9 Tex. App. 234. 

27 Jacobson v. Metzger, 35 Mich, 103; Anderson v. 
Walter. 34 Mich. 113; Koek v. Fielding, 50 Wis. 399; 
Schuster v. Wingert, 30 Kan. 529. 

2 Bowers v. Mayo, 32 Minn. 241. 

29 Clark v. Reiniger, 66 Ia. 507. 

%® Massachusetts: Webster v. Lee, 5 Mass. 335: Mer- 
rill v. Berkshire, 11 Pick. (Mass.) 269, 274; Moody v. 
Rowell, 17 Pick. (Mass.) 490, 498; s. c., 28 Am. Dec. 
817; Blackington v. Johnson, 126 Mass. 21; Beal v. 
Nichols, 2 Gray (Mass.), 262. New York: Varick v. 
Jackson 2 Wend. (N.Y.) 166; s.c., 19 Am. Dec. 571; Ful- 
ton Bank v. Stafford, 2 Wend. (N. Y.) 483, (but doubt- 
ful). Vermont: Linsley v. Lovely, 26 Vt. 128. Ohio: 
Legg v. Drake, 1 Oh. St. 286. Missouri: Page v. Kankey, 
6 Mo. 483; Brown v. Burrus, 8 Mo. 26; St. Louis, ete. R. 
Co. v. Silver, 56 Mo. 265; State v. Sayres, 58 Mo. 585. 
Wisconsin: Knapp v. Schneider, 24 Wis. 70. Louisiana: 
Durnford v. Clark, 1 Mart. (La.) 202; Davidson v. 
Lallande, 12 La. Ann. 826. 828; Nicholson v. Desobry, 
14 La. Ann. 81, 84; King v. Atkins, 33 La. Ann. 1057, 
1064. South Carolina: Kibler v. Meliwain, 168. C. 
551. It was assumed that this was the rule in Clinton 
v. Me Kenzie, 5 Strobh. L. 36,41. Alabama: Kelly v. 
Brooks, 25 Ala. 523; Fralick v. Presley, 29 Ala. 457, 
461. 

812 Phil. Ev., 896,911; Morgan v. Brydges, 2 Stark. 
814; Rex. v. Brooks, Id. 472. 

82 Phillips v. Middlesex, 1 Esp. 355. 

33 Clifford v. Hunter, 3 Car. & P. 16; s. c., Mood. & 
M. 103; Wood v. Mackinson, 2 Mood & Rob. 273. 





answered only an immaterial ~vestion,™ or 


unless he testified to nothing in vl cf, and an 
effort is made to cross-examine him for the 
purpose of discrediting him.” Under the 
operation of this rule, a witness called for the 
prosecution in a criminal case may be exam- 
ined as to all matters involved in the case, 
no matter how formal or unimportant his di- 
rect examination may have been.* 

§ 6. American Rule of Strict Cross-Exam- 
ination.—By a rule existing in the federal, 
and in several of the American State courts,” 
cross-examination is confined to the matter 
stated by the witness on his direct examina- 
tion. If the adverse party wishes to ex- 
amine him outside of this, he must call him 
as his own witness at the proper stage of the 
trial. According to a learned and accurate 
writer, ‘‘ the limits of a strict cross-examina- 
tion, within the meaning of this rule, include 
whatever tends to qualify or explain his testi- 
mony, or rebut or modify any inference re- 
sulting from it.’’* Another view widens this 
conception so as to let in the cross-examina- 
tion of the plaintiff’s witness as to all mat- 
ters touching the plaintiff’s case, excluding 


%4 Creevy v. Carr, 7 Car. & P. 64. 

% Bracegirdle v. Bailey, 1 Fost. & Finn. 536. 

36 State v. Brady, 87 Mo. 142. . 

37 Philadelphia, etc. R. Co. v. Stimpson, 14 Pet. (U. 
J.) 448; Houghton,v. Jones, 1 Wall. (U. 8.) 702; Wills 
v. Russell, 100 U.S. 621,1 Greenl. Ev.,§ 445.. This 
rule has been adopted in the following States: Penn- 
sylvania: Hughs v. Westmoreland Coal Co., 104 Pa. 
St. 207, 213; Monongahela Water Co. v. Stewartson, 96 
Pa. St. 486; Jackson v. Litch, 62 Pa. St. 451. Mary- 
land: Herrick v. Swomley, 56 Md. 439, 455; Griffith v. 
Diffenderffer, 50 Md. 466,478. Indiana: Stinhouse v. 
State, 47 Ind, 17; Aurora v. Cobb, 21 Ind. 493; Patton 
v. Hamilton, 12 Ind. 256. Jilinois: Stafford v. Fargo. 
35 Ill. 481; Lloyd v. Thompson, 5 Bradw. (LIl.) 90, 96; 
Stevens v. Brown, 12 Bradw. III. 619, 622; Bell v. Prew- 
itt, 62 Ill. 361. Jowa: Glenn vy. Gleason, 61 Ia. 28, 32; 
Pellersells v. Allen, 56 Ia. 717; 8.c.,10 N. W. Rep. 
261. Nebraska: Clough v. State, 7 Neb. 320, 341; Boggs 
v. Thompson, 13 Neb. 403; Davis v. Neligh, 7 Neb. 84; 
Coel v. Roche, 15 Neb. 24; 8s. c.,17 N. W. Rep. 119. New 
York: Neil v. Thorn, 88 N. Y. 270, 275; Hartness v. 
Boyd, 5 Wend. (N. Y.) 563. [In Neil v. Thorn, supra, 
it is said that the trial court may, in its discretion, re- 
lax the rule, so as to allow the cross-examining party 
to go beyond the limits of the direct examination.) 
California: McFadden v. Mitchell, 61 Cal. 148. Ne- 
vada: Ferguson v. Rutherford, 7 Nev. 385, 390. And 
in the territory of Arizona: Rush ,v. French,1 Ariz. 


99, 139. 

8 Abb. Tr. Brief, 46; citing Wilson v. Wagar,26 
Mich, 452; Campau v. Dewey, 9 Id. 381,419; Haynes v. 
Ledyard, 33 Id. 319; Ferguson v. Rutherford,7 Nev. 
385; Baird v. Daly, 68 N. Y. 547,550; Mayer v. People, 
80 N. Y. 364, 378. See the statements of the rule in 
Hughes v. Westmoreland Coal Co., 104 Pa. St. 207, 
213, and in Rush v. French, 1 Ariz. Ter. 99, 139. 
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it as to any extrinsic matter of defense.” In 
no view can the defendant open up an extrin- 
sic' defense by cross-examining the plaintiff’s 
witness, unless it was touched upon in the 
direct examination. Thus a witness called 
to prove the execution of an instrument“ or 
the identity of a thing,” cannot be cross-ex- 
amined as to consideration. The effect of 
the rule is that, if a party extends the cross- 
examination into new matter, he thereby 
makes the witness his own, and gives the party 
originally calling him a right to cross-examine 
him’as to such new matter.“ So, while, under 
the English rule, the cross-examining counsel 
may put leading questions in developing new 
matter,“ he cannot do so under the American 
rule,* since this would enable him to develop 
his own case, untrammeled by the rules which 
govern direct examination.“ But there is a 
modified view, that leading questions may be 
allowed, or denied,* in the discretion of 
the court. Indeed, there isa discernible 


8? Rush v. French,1 Ariz. Ter. 79, 1389; Henderson 
v. Hydraulic Work, 9 Phila. (Pa.) 100, opinion by Hare, 
P. J. Such also is the rule of the common law as prac- 
ticed in New York, Massachusetts and Vermont. Ful- 
ton Bank v. Stafford, 2 Wend. (N. Y.) 483; Moody v. 
Rowell, 17 Pick. (Mass.) 490, 496; Beal v. Nichols, 2 
Gray (Mass.), 262; Linsley v. Lovely, 26 Vt. 123. 

4 Martin v. Elden, 32 Oh. St. 282. 

41 Lamprey v. Munch, 21 Minn. 379. 

#2 Bell v. Prewitt, 62 Ill. 362. Contra: Jacobson v. 
Metzger, 25 Mich. 103. Other illustrations of the rule 
will be found in Hull v. State, 93 Ind. 128; Stinhouse 
v. State, 47 Ind. 17; Glenn v. Gleason, 61 Lowa, 28, 31; 
Gilmer v. Higley. 110 U. S. 47; Oldershaw v. Knowles, 
101 Ill. 117. 

48 So held in Bassham v. State, 38 Tex. 632. 

#4 Dickenson v. Shee, 4 Esp. 67;_ Moody v. Rowell, 17 
Pick, 490, 498; s. c., 28 Am. Dec. 317; Beal v. Nichols, 
2 Gray (Mass.), 264; Jackson v. Varick, 7 Cow. (N. Y.) 
238 


# Harrison v. Rowan, 3 Wash, C. C. (U.S). 580; Lands- 
berger v. Gorham, 5Cal. 451; Aitken v. Mendenhall, 25 
Cal. 218; Wetherbee v. Dunn, 32 Cal. 106; Harper v. 
Lamping 33 Cal. 641, 647; Ferguson v. Rutherford, 7 
Nev. 385,390. See also Houghton v. Jones,1 Wall. (U. 
S.) 705; Jackson v. Feather R. W. Co., 14 Cal. 19, 24; 
Thornton v. Hook, 36 Cal. 223; Elimaker v. Buckley, 16 
Serg. & R. (Pa.) 71, 77; Philadelphia, etc. R. Co. v. 
Stimpson, 14 Pet. (U. S.) 448; Castor v. Bavington, 2 
Watts & S. (Pa.) 505; Floyd v. Bovard,6 Watts & S. 
(Pa.) 75; Jackson v. Son, 2 Caines (N. Y.), 178; Peo- 
ple v. Moore, 15 Wend. \N. Y.) 419. 

# People v. Oyer & Terminer, 83 N. Y. 488, 459, af- 
firming; 8. c., 19 Hun (N. Y.), 91, where the subject is 
fully and ably discussed by Brady, J. 

# Harrison v. Rowan, 3 Wash. C. C. (U. S.) 580. 

# Ellmaker v Buckley, 19 Serg. & R. (Pa.) 72, 77. 

49 See Moody v. Rowell, 17 Pick. (Mass.) 490, 499; s. 
C., 28 Am. Dec. 317, for reason given by Chief Justice 
Shaw in favor of the rule allowing leading questions; 
and Beal v. Nichols, 2 Gray (Mass.), 264, for a re-af- 





- tendency in several courts to relax the strict- 


ness of the American rule, in the exercise of 
a sound discretion, to meet the exigencies of 
particular cases.” Such a discretion may be 
properly exercised in the case of the cross- 
examination of a party who testifies as a 
witness in his own behalf.» 

§ 7. Questions Affecting the Credibility of 
the Witness.—A leading object of crass-ex- 
amination is to discover the motives, inclina- 
tions and prejudices of the witness, for the 
purpose of reducing the credit which might 
otherwise be given to his testimony.” Ac- 
cordingly, it is always competent to subject 
him to such ¢ross-examination as will show 
the relations which exist between him and the 
party for or against whom he is called as a 
witness.” For this purpose,-he may be in- 
terrogated as to his hostility or prejudice,™ 
and, in general, as to his state of mind touch- 
ing the cause or the parties,—such an inquiry 
not being collateral or immaterial.” His re- 
lationship to a party,®® his interest in the 
event of the suit,” or any other matter which 


firmation of those reasons after many years experi- 
ence. 

50 Glenn v. Gleason, 61 Ia. 28, 32; Hughes v. West- 
moreland Coal Co., 104 Pa. St. 207,213; Haynes v. Led- 
yard, 33 Mich. 319; see as to the Michigan rule, Chand- 
ler v. Allison, 10 Mich. 460; Thompson v. Richards, 14 
Mich. 172; Detroit, etc. R. Co.v. Van Steinberg, 17 
Mich. 99; Herrick v. Swomley, 56 Md. 489, 455. Com- 
pare Griffith v. Diffenderffer, 50 Md. 466, 478. 

51 Rea v. Missouri, 17 Wall (U.S8.), 582,542. Compare 
Bubaker v. Taylor, 72 Pa. St. 83. 

521 Greenl. Ev. 12th ed. § 446. 

58 Starks v. People, 5 Denio, 106. See also Newton 
v. Harris, 2 Seld. (N. Y.) 345; Cameron v. Montgom- 
ery, 13 Serg. & R. 128; Howard v. City Fire Ins. Co., 4 
Denio (N. Y.), 502; Turnpike Co. v. Loomis, 32 N. Y. 
127; Madden v. Koester, 52 Ia. 693; People v. Furtado, 
57 Cal. 346; Dance v. McBride, 43 Ia. 624; Miles v. Sack- 
ett, 30 Hun (N. Y.), 68; Com. v. Gallagher, 126 Mass. 
54; State v. Krum, 32 Kan. 372,375; Harris v. Tippett, 
2 Camp. 637; Att’y. General v. Hitchcock, 11 Jur. 478; 
Morgan v. Frees, 1 Am. L. Reg. 92; Chapman v. Cof- 
fin, 14 Gray, 454; Davis v. Roby, 64 Me. 480; Cameron 
v. Mongomery, 13 Serg. & R. (Pa.) 128; Batdorff v. 
Bank, 61 Pa. St. 183; 1 Whart. Ev. 566; 1 Greenl. Ev. 
18th ed. 449, 455, 459, 461. 

Watson v. Twombly, 60 N. H.491; Brewer v. Cros- 
by, 11 Gray (Mass.), 29; People v. Casey, 72 N. Y. 

» 398. 

55 Watson v. Twombly, 60 N. H.491; Martin v. Farn- 
ham, 25 N. H. 197; Folsom v. Brawn, Id. 114; Combs 
v. Winchester, 39 N. H. 13; Carr v. Moore, 41 N. H. 
181; Sumner v. Crawford, 45 N. H. 416; Collins v. 
Stephenson, 8 Gray (Mass.), 438; Day v. Stickney, 14 
Allen (Mass.), 255. 

% State v. Willingham, 33 La. Ann. 537; People v. 
Benson, 52 Cal. 380. 

5? Vaughan v. Westover, 4 Thomp. & C. (N. Y.) 316; 
Phenix Ins. Co. v. Sholes, 20 Wis. 35; Cornell v. 
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may fairly be supposed to have influenced 
his testimony,®* may be shown; and the bet- 
ter opinion is that the details and circum- 
stances, touching his ill-will towards the cross- 
examining party, may be gone into, for the 
purpose of showing the degree or intensity 
of his ill-feeling. He may be interrc gated 
as to his attempts to suwborn other witnesses 
in the case. 

§ 8. Questions Affecting the Character of 
the Witness.—There is a conception that the 
cross-examining party may rightfully ask the 
witness any question, the answer to which 
tends to injure his character or credit, how- 
ever irrelevant to the issues or disgraceful to 
the witness, provided the answer would not 
expose him to a criminal charge, and even in 
such case, if he does not claim his privilege. 
The more widely prevailing view is that it is 
within the discretion of the trial judge to say 
how far such a course of examination shall 
be pursued.” There is a view that collateral 


Barnes, 26 Wis. 473; Suit v. Bonnell, 33 Wis. 180. See 
also Starks v. People, 5 Denio, 106; People v. Cun- 
ningham, 1 Denio (N. Y.), 524; Newton v. Harris, 6 
N. Y. 345; Wells v. Kelsey, 37 N. Y. 143, 146; McCabe 
v. Brayton, 38 N. Y. 196; People v. Albright, 23 How. 
Pr. (N. Y.) 306; Turner v. Austin, 16 Mass. 181, 185; 
Garfield v. Kirk, 65 Barb. (N. Y.) 464; Knight v. For- 
ward, 63 Barb. (N. Y.) s11, 329. 

588 Atchison, etc. R. Co. v. Blackshire, 10 Kan. 477, 
487. 
59 State v. Collins, 83 Kan. 77, 81; State v. Dee, 14 
Minn. 35, 30. See also Batdorff v. Bank, 61 Pa. St. 179, 
183; Davis v. Roby, 64 Me. 427, 430; McFarlin v. State, 
41 Tex. 23. Contra: Conyars v. Field, 61 Ga. 258; 
Bishop v. State, 9 Ga. 260; Patman v. State, 61 Ga. 379. 

® The Queen’s Case, 2 Brod. & Bing. 312; Morgan v. 
Frees, 15 Barb. (N. Y.) 352; State v. Downs (Mo.),3 
S. W. Rep. 219; s.c.91 Mo.19. Compare Oberfelder 
v. Kavanaugh (Neb.), 32 N. W. Rep. 296; s.c. 21 Neb. 
483. Though it has been held that a prosecuting wit- 
ness in a criminal case cannot be interrogated as toa 
previous offer to settle. People v. Genung, 11 Wend. 
(N. Y.) 19. For other illustrations of the extent to 
which a witness may be examined for thé purpose of 
deyeloping his feelings or relation toward parties, see 
Com. v. Gallagher, 126 Mass. 54; Miles v. Sackett, 30 
Hun (N. Y.), 68; Sager v. State, 11 Tex. App. 110; 
People v. Furtado, 57 Cal. 346; Dance v. McBride, 43 
Ia. 624, 627; Wallace v. Taunton Street Ry. Co. 119 
Mass. 91; State v. Willingham, 33 La. Ann. 537; Peo- 
ple v. Wasson, 65 Cal. 538; Hamilton v. People, 29 
Mich. 173, 182; Geary v. People, 22 Mich. 220; Watson 
v. Twombly, 60 N. H. 491. 

61 Muller v. St. Louis Hospital Assn., 5 Mo. App. 390; 
8. C., affirmed, 73 Mo. 243. 

® Real v. People, 42 N. Y. 270; Ryan v. People, 19 
Hun (N. Y.), 188. See also Maine v. People,9 Hun (N. 
Y.), 113; Vaughan v. Westover, 2 Hun, 43; Stokes v. 
People, 53 N. Y. 164; Russell v. St. Nicholas, etc. Co. 51 
N. Y. 648; Allen v. Bodine, 6 Barb. 383; Storm v. United 
States, 94 U. S. 76, 85; Sturgis v. Robbins, 62 Me. 289, 
293; Prescott v. Ward, 10 Allen, 203, 209; Wroe v. 





inquiries cannot be gone into at all, for the 
purpose of discrediting a witness ;* though 
the better opinion is that already stated, that 
such inquiries are permissible in the sound 
discretion of the trial court, which discre- 
tion is not subject to review, except in cases of 

manifest abuse. According to this view, it ; 
is discretionary with the trial judge to per- 
mit the cross-examination to be extended to 
inquiry as to particular acts of immorality or 
criminality on the part of the witness, or even 
convictions of crime. Other decisions pre- 
sent contrary and confusing views ;” and still 
others stumble on the question whether a wit- 
ness can be asked, on cross-examination, as 
to having been convicted of crime, although 
no person can know better than he,—or 
whether such fact is to be proved by the rec- 


State, 20 Oh. St. 460; 1 Greenl. Ev. § 449; People v. Arn- 
old, 40 Mich. 710; Great Western, etc. Co. v. Loomis, 
32 N. Y. 127; Bank v. Slemmons, 34 Oh. St. 142; Peo- 
ple v. Court, 83 N. Y. 436, 460: Gutterson v. Morse. 58 
N. H. 165; State v. R. R., 58 N. H. 410, 412; Plummer 
v. Ossipee, 59 N. H. 55, 57; Free v. Buckingham, 59 
N. H. 219; Merrill v. Perkins, 59 N. H. 343, 345; Per- 
kins v. Towle, 59 N. H. 583; Tilton v. Am. Bible So- 
ciety, 60 N. H. 377, 384. For forcible judicial expres- 
sions upon this question, see LeBcau v. People, 34 N. 
Y. 228, 234; Newcomb v. Griswold, 24 N. Y. 298; Real 
v. People, 42 N. Y. 270. 281; Wilbur v. Flood, 16 
Mich, 40, 43; Foster v. People. 18 Mich. 266.271. For 
the views of Dr. Greenleaf in favor of the rule of the 
text, see 1 Greenl. Ev. 14th ed. §§ 455, 459. 

6 Rex a. Watson, 2 Stark. 149; Spenceley v. De Wil- 
lott, 7 East, 108; s. c., 3 Smith, 289; Marks v. Hilsen- 
degen, 46 Mich. 336; Bissell v. Starr, 32 Mich. 299; Ten- 
nant v. Hamilton, 7 Cl. & Fin. 122. 

6 Storm v. United States, 94 U.S. 76; Johnson v. 
Jones, 1 Black (U.S.), 209; State v. Rollins, 77 Me. 380; 
People v. Blakeley, 4 Park. Cr. 176; Pooler v. Curtiss, 
8 Thomp. & C. (N. Y.) 228; Schenck v. Griffin, 38 N. J. 
L. 468, 471; Watson v. Twombly, 60 N. H. 491, 493. 

6 Clinton v. State, 33 Oh. St. 27. 34; Wroe v. State, 20 
Oh. St. 460! Stanbro v. Hopkins, 28 Barb. (N. Y.) 270; 
People v. McGarren, 17 Wend. (N. Y.) 460; 2 Tayl. Ev. 
§ 1253. 

6 South Bend v. Hardy, 98 Ind. 577, 583. Compare 
Bersch v. State, 13 Ind. 434; Wilson v. State 16 Ind. 
392; Smith v. Yaryan, 69 Ind. 445; s. c., 35 Am. Rep. 
232; Ryan v. People, 19 Hun (N. Y.), 188; distinguish- 
ing People v. Brown, 72 N. Y.571. See also, People 
v. Genet, 19 Hun (N. Y.), 92 102; Hamilton v. People, 
29 Mich. 173,183; People v. Manning, 48 Cal. 335; Peo- 
ple v. Hovey, 29 Hun (N. Y.), 383, 390; Klein v. Rus- 
sell, 19 Wall. (U. 8S.) 483; People v. Arnold, 40 Mich. 
710; Leland v. Kauth, 47 Mich. 508; People v. White, 
53 Mich. 537,539; United States v. Wood (Dak.), 33 N. 
W. Rep. 59. Francis, J., dissented. 

6 Madden v. Koester, 52 Ia. 692; Shattuck v. Myers, 
13 Ind. 146; Long v. Morrison, 14 Ind. 595. Compare 
Wilson v. State, 16 Ind. 392; Smith v. Yaryan, 69 Ind. 
445; 8. C.,35 Am. Rep. 232; Chelton v. State, 45 Md. 
565; Hamilton v. People, 29 Mich. 175, 183: Mitchell v. 
Com. 75 Va. 856. 
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ord alone.® Another court has drawn an im- 
palpable distinction between questions creat- 
ing prejudice against a witness, but not af- 
fecting his credibility.” Finally, all courts 
agree that a witness cannot be cross-examined 
as to any matters which are purely collateral 
to the issues on trial, with the view of im- 
peaching him by contradiction ; which means 
that if such examination is permitted, his 
answers are conclusive.” For instance, if the 
prosecutrix in a bastardy case is asked 
whether she has had sexual intercourse with 
another man, and answers in the negative, 
the contrary cannot be shown by other testi- 
mony.” There is authority for the view that 
a wider range of cross-examination will be 
allowed in this respect where the opposite party 
is testifying as a witness,” though, even here, 


® People v. Rodrigo, 69 Cal. 601; s.c. 8 Crim. Law, 
May. 503; People v. Manning, 48 Cal. 335; Peck v. 
Yorks, 47 Barb. (N. Y.) 131, 134; Newcomb v. Gris- 
wold, 24 N. Y. 298. See also Brown v. People. 8 Hun 
(N. Y.) 562. The court cite, Jackson v. Osborn, 2 Wend. 
(N. Y.) 555; People v. Gray,7 N. Y. 378; Lipe v. 
Eisenlerd, 32 N. Y. 229, 238, and distinguish, Brandon 
v. People, 42 N. Y. 205. 

® Pooler v. Curtiss, 3 Thomp. & C., (N. Y.), 228, de- 
nying the dictum of Peckham, J.,in Ross v. Acker- 
man, 46 N. Y. 210. 

7 Clinton v. State, 33 Oh. St. 27, 34; Spenceley v. De 
Willott, 2 Lewin C. R. 155, n; 8. C., 7 East, 110; Smith 
v. State, 5 Neb. 188; Henderson v. State, 1 Tex. App. 
432; People v. Devine, 44 Cal. 452,458; People v. Fur- 
tado, 57 Cal. 346; Hester v. Com. 8 Pa. St. 189, 157; 
Harris v. Wilson, 7 Wend. (N. Y.) 57; Lee v. Chad- 
sey, 2 Keyes (N. Y.), 546; People v. Cox, 21 Hun (N. 
Y.), 47. 

7 Leavitt v. Stansell, 44 Mich. 424; People v. Mc- 
Keller, 53 Cal. 65: People v. Bell, 53 Cal. 119; New- 
berry v. Furnival, 46 How. Pr. (N. Y.) 139; Crounse 
v. Fitch,6 Abb. Pr. (N. 8.) (N. Y.) 185; Kaler v. Build- 
ers’ Mutual Fire Ins. Co.,120 Mass. 333, 336; Farnum 
v. Farnum, 13 Gray (Mass.) 508; Com v. Cain, 14 Gray 
(Mass.) 7; Fletcher v. Boston & Maine R.R.,1 Allen 
(Mass.) 9; People v. Webb (Cal.), 11 Pac. Rep 509; s. 
C., 70 Cal. 120; Gaines v. Com. 50 Pa. St. 319, 827; State 
v. Patterson, 74 N. C. 157; Harris v. Tippett, 2 Camp. 
637; Rex v. Watson, 2 Stark, 116,149; Rex v. Rudge, 
Peake Add. Cas. 232; Madden v. Koester, 52 Ia. 693; 
Hawkins v. Pleasants, 71 N. C. 325; State v. Roberts, 
81 N. C. 606; State v. Patterson, 2 Ired. L. (N. C.) 346. 

72 State v. Patterson, 74 N. C. 157. Other good illus- 
trations of the principle will be found in the following 
cases: State v. Patterson, 2 Ired. L. (N. C.) 346; Clark 
v. Clark, 65 N. C.655; Wilder v. Peabody, 21 Hun (N. 
Y.), 376; Kaler v. Builders’ Mutual Ins. Co., 120 Mass. 
333; Tolman v. Johnston, 2 Fost. & Fin. 66; People v. 
Cox, 21 Hun (N. Y.), 47. Compare, Hogan v. Cregan, 
6 Rob. (N. Y.) 188; Com. v. Bean, 111 Mass. 438; Thomas 
v. David, 7 Carr. & P. 350; People v. McKelle:, 53 Cal. 
65; People v. Bell, 53 Cal. 119. It is said in People v. 
Cox, supra. that Greenfield v. People, 13 Hun (N. Y.), 
244 was not intended to be carried beyond the above 
authorities, some of which are therein cited. 

%3 Norris v. Cargill, 57 Wis. 251, 255; Knapp v. 





the rule does not extend to the asking of friv- 
olous or immaterial questions.“ It should be 
added that, where the witness is interrogated 
on cross-examination, as to previous hostile 
declarations, he has the conceded right to 
explain on re-examination.™ 

§ 9. Cross-examination as to Previous Con- 
tradictory Statements for the Purpose of Im- 
peachment.—The rule last discussed concern- 
ing collateral inquiries, does not extend so 
far as to prohibit cross-examination of the 
witness as to any previous declarations or 
statements which he may have made, contra- 
dictory to or inconsistent with his testimony 
on the witness stand. On the contrary, this 
is one of the recognized modes of impeach- 
ment. It is the absolute right of the cross- 
examining party to lay a foundation for im- 
peaching the witness, by interrogating him as 
to whether or not he has made contradictory 
declarations on a former occasion, and the 
exclusion of questions put for this purpose 
is error, for which a judgment will be re- 
versed ;* and, where the appropriate founda- 
tion has been laid by thus interrogating the 
witness, it is equally the right of the cross- 
examining party to introduce evidence show- 
ing that such contradictory declarations were 
in fact made.” The rule extends even to 
previous acts, which are inconsistent with his 
testimony on the stand ;* but it does not ex- 
tend to contrary expressions of opinion 
merely.” Nor, on the other hand, is it nec- 
essary, in order to admit evidence of such 
previous declarations, that they should have 
been intentionally false. Nor does the right 
to impeach the witness in this manner depend 


Schneider, 24 Wis. 70. The subject of the cross-exami- 
nation of accused persons, who offer themseves as wit- 
nesses in criminal trials, is reserved for a future chap- 
ter. Howland v. Jenks, 7 Wis. 57; State ex rel. v. 
Phillips, 70 N. C. 462; South Bend v. Hardy, 98 Ind. 
577. 

7 Walthelm v. Arts, 70 Ia. 609; s. c., 31 N. W. Rep. 
953. 
7 State v. Stewart, 11 Ore.52. Seealso United Siates 
v. Eighteen Barrels of High Wines, 8 Blatchf. (U. S.) 
475, 478; Lewis v. State, 35 Ala. 380; Haley v. State, 
63 Ala. 83; McAffee, v. State, 31 Ga. 411: Harrison’s 
Appeal, 48 Conn. 202; McDonald v. McDonald, 55 
Mich. 155. 

7% Pruitt v. Brockman, 46 Ind. 56; McFarlin v. 
State, 41 Tex. 23; Turney v. State, 9 Tex. App. 193. 

7 Joseph v. Com. (Ky.) 1 S. W. Rep. 4; State v. 
Downs (Mo.), 3S. W. Rep. 219; s. c., 91 Mo. 19. 

78 Hyland v. Milner, 99 Ind. 308. 

79 Com. v. Mooney, 110 Mass. 99; Sloan v. Edwards, 
61 Md. 90, 104. 

8 Craig v. Rohrer, 63 III. 325. 
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upon the degree of variance between his testi- 
mony on the stand and his previous declara- 
tions; any substantial inconsistency lets in 
this mode of impeachment. Where the wit- 
ness is himself a party to the suit, no founda- 
tion need be laid, by questions put on cross- 
examination, since his previous declarations 
are admissible against him on the ground of 
being self-deserving admissions.” Moreover, 
the right to have such a foundation laid is a 
personal privilege of the witness, since he is 
entitled to an opportunity to explain ;* there- 
fore evidence of the previous contradictory 
statements may of course be heard, where no 
objection is made on the score of a founda- 
tion not having been laid.“ Where the con- 
tradictory declaration is in writing, it must 
ordinarily be produced, where the witness is 
cross-examined, for the purpose of laying the 
foundation, though, under circumstances, 
this may be dispensed with.” This mode of 
impeachment extends to contradictory testi- 
mony given on a former trial ;* though the 
mere fact of the witness having omitted some- 
thing, while testifying on a former trial, does 
not support an impeachment on this ground.” 
Particularity is required in laying the founda- 
tion, on cross-examination, for such an im- 
peachment, and the questions must be specific 
as to the time when, the place where, and per- 
son to whom the previous statements were 
made ;* though it is not necessary to put to 
the witness the precise question which it is in- 
tended to put to the witness subsequently 
introduced, to prove the previous contradict- 
ory declarations.” If the witness, thus in- 


81 Seller v. Jenkins. 97 Ind. 430, 439, opinion by El- 
liott, J.; Tinklepaugh v. Rounds, 24 Minn. 298. 

82 Collins v. Mack, 31 Ark. 685, 694; Monongahela 
Water Co. v. Stewartson, 96 Pa. St. 436. See also Lu- 
cas v. Flynn, 35 Ia, 914. 

83 Henderson v. State, 70 Ala. 29. 

& Stephens v. People, 19 N. Y. 549, 573. 

8% Booker v. State, 4 Tex. App. 564. Compare Briggs 
v. Wheeler, 16 Hun (N. Y.), 583. As to the man- 
ner of interrogating the witness as to such contradict- 
ory writing, see State v. Tickel, 13 Nev. 502, 508; Crop- 
sey v. Averill, 8 Neb. 151, 157; Ecker v. McAlister, 45 
Md. 291. 

86 State v. McDonald, 65 Me. 466; Hampton v. State, 
45 Tex. 154. 

. §& Huebner v. Roosevelt, 7 Daly (N. Y.), 111; Com. 
v. Hawkins, 3 Gray (Mass.), 463. 

% Hill v. Gust, 45 Ind. 45, 51; Da Lee v. Blackburn, 
11 Kan. 190; Henderson v. State, 1 Tex. App. 482; 
Tredway v. State,1 Tex. App. 668; Standard Oil Co. 
v. Van Etten, 107 U. S. 325; State v. Kinley, 43 Ia. 
294 


8 Sloan v. New York, etc. R. Co., 45 N. Y. 125; 





terrogated on cross-examination, admits the 
previous contradictory statements, there is 
an end of the inquiry ;” but he cannot evade 
contradiction by merely testifying that he 
does not remember whether he made the con- 
tradictory statements or not ; where he neither 
admits not denies, it may be shown by other 
witnesses that he made them.” Moreover, 
he must answer categorically and then, if he 
will, claim his privilege of explaining on re- 
examination.” Finally, it may be said that 
while a party cannot in general impeach his 
own witness, yet the modern and growing 
opinion is that, where he is surprised and en- 
trapped by his own witness, he may show that 
the witness has made statements contradict- 
ory to those delivered on the witness stand.™ 
And this rule, for obvious reasons, extends 
to the case of a manifestly hostile witness, or 
to a witness who has been called by both par- 
ties. It is scarcely necessary to add that a 
party is not estopped and concluded by the 
statement of his own witness, but may always 
show by other witnesses the real truth of the 
case.* 

§ 10. Cross-examination of the Accused.— 
There has been a view, still lingering in some 
jurisdictions, that where the accused, in a 
criminal case, elects, under a statute, to tes- 
tify in his own behalf, he is subject to cross- 
examination to the same extent as any other 
witness,” which means that questions touch- 
ing his past history or present surroundings, 
which tend to disgrace him or to disparage 


Hotchkiss v. Germania Fire Ins. Co.,5 Hun (N. Y.), 


® Lightfoot v. People, 16 Mich. 507, 512; State v. 
Tickel, 13 Nev. 502, 508. 

91 Payne v. State, 60 Ala. 80, 86; Ray v. Bell, 24 Ill. 
444, 451; Nute v. Nute, 41 N. H. 60: Bressler v. Peo- 
ple (Ill.), 8 Crim. Law, Mag. 466; s. c., 117 Ill. 422. 

% Bressler v. People (Ill.),8 Crim. Law, Mag. 466; 
8. C., 117 Ill. 422° 

% 1 Greenl. Ev. § 447. 

* Ray v. Bell, 24 Ill. 444, 451; Nute v. Nute, 41 N. 
H. 60. See and compare Newell v. Homer, 120 Mass. 
277, 288; Campbell v. State, 23 Ala. 44, 76; Heming- 
way v. Garth, 51 Ala. 580; McDaniel v. State, 53 Ga. 
253; Skipper v. State, 59 Ga. 66. 

% Jones v. People, 2 Cole. 351, 357. 

% Skipper v. State, 59 Ga. 63,66; Mechanic’s Bank v. 
Rawls, 7 Ga. 191, 198, 199; Burkhalter v. Edwards, 16 
Ga. 593; 1 Greenl. Ev. §§ 442, 443; Coulter v. Ameri- 
ean, etc. Co., 56 N. Y. 585, 589; Sisson v. Conger, 1 
Thomp. & C. (N. Y.) 564, 568. 

% Connors v. People, 50 N. Y. 240; Fralich v. Peo- 
ple, 65 Barb. (N. Y.) 48; People v. Reinhart, 39 Cal. 
449; State v. Abrams, 11 Ore. 169, 173; State v. Ober, 
52 N. H. 459; s.c.,13 Am. Rep. 88; State v. Effer, 8 
N. C. 585. 
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his testimony, may be put,® subject to his 
right to claim his privilege in respect of self- 
crimination, the same as to any other wit- 
ness ;* the view being here, as in other 
cases,’ that the limits to which cross-exami- 
nation may be extended for the purpose of 
discrediting the witness rest within the sound 
discretion of the trial court." But this view 
is very much discarded of late, out of tender- 
ness to the accused, and also out of a dis- 
position to uphold as far as possible the an- 
cient maxim that no one shall be required to 
accuse himself; and, in its stead, the rule is 
adopted that the cross-examination of the 
accused must be limited to the matters 
touched upon in the examination-in-chief.! 
This is the natural rule in those jurisdictions 
where the American rule of strict cross-ex- 
amination already spoken of } prevails.’ 
Under this view, questions calling for circum- 
stances in the history or present surround- 
ings of the witness, which would disparage 
his character or testimony, cannot be put.’ 


% Gill v. People,5 Thomp. & C. (N. Y.) 308; Bran- 
don v. People, 42 N. Y. 265. 

® People v. Reinhart, 39 Cal. 449. 

100 Ante, § 7. 

101 Wroe v. State, 20 Oh. St. 460; Hanoff v. State, 37 
Oh. St. 178, 181; State v. Lawhorn, 88 N. C. 634; State 
v. Pfefferle, 36 Kan. 90; State v. Patterson, 2 Ired. L. 
(N. C.) 346; State v. Garrett, Busbee (N. C.), 357. 
Compare State v. Davidson, 67 N. C. 119. By the stat- 
ute of Maine, the record of a previous conviction of a 
criminal offense is made competent to affect the credi- 
bility of a witness. Rev. St. Me., chap. 82, § 94; state 
v. Watson, 63 Me. 128. Such arecord may be offered 
in a case where the accused testifies asa witness in his 
own behalf, State v. Watson, 65 Me. 74, 79, and it is 
not admissible for the accused to give evidence to con- 
tradict it; it imports absolute verity. Ibid: State v. 
Lang, 63 Me. 215. 

102 State v. Chamberlain, 89 Mo. 129; s.c.,1 8. W. 
Rep. 145; State v. McGraw, 74 Mo. 573; State v. Tur- 
ner, 76 Mo. 350: State v. McLaughlin, 76 Mo. 320; State 
v. Porter, 75 Mo. 171; State v. Douglass, 81 Mo. 231; 
State v. Patterson, 88 Mo. 88; State v. Lurch, 12 Oreg. 
99; State v. Saunders, 14 Oreg. 300. Under a former 
Missouri statute the rule was otherwise: State v. Clin- 
ton, 67 Mo. 330; State v. Cox, 67 Mo. 392; State v. Ru- 
gan, 68 Mo. 214; State v. Testerman, 68 Mo. 408; Clark 
v. S'ate, 78 Ala. 474. 

103 Ante, § 6. . 

101 As in California: People v. McGungill, 41 Cal. 
429. 
16 Smith v. State, 79 Ala. 21; Clarke v. State, 78 
Ala. 474. In the opinion in this case the court quote 
the following observation of Campbell, J.,in People 
v. Thomas. 9 Mich. 314: ‘* But, perhaps, the worst 
thing would be the degradation of our criminal jnris- 
prudence by converting it into an inquisitorial system, 
from which we have been thus far happily delivered.” 
Hayward v. People. 90 Ill. 492; Gifford v. People, 87 
Til. 210; People v. Hamblin, 68 Cal. 191; People v. 





Finally, it ought to be said that, in those ju- 
risdictions where statutes exist allowing the 
accused to make an unsworn statement, he 
cannot be cross-examined in respect of such 
statement,’ unless, as in Michigan, the stat- 
ute in terms allows it, and then the cross-ex- 
amination cannot go beyond the matter of 
the statement; nor can a prisoner, who has 
elected to make such a statement, be im- 
peached as a witness.}% 
Seymour D. THompson. 


Elster (Cal ), 3 West Coast Rep. 33,37; Parley v. State, 
57 Ind. 331; State v. Saunders, 14 Oreg. 300; People v. 
Brown, 72 N. Y. 571; People v. Brown, 72 N. Y. 571, 
574; (distinguishing People v. Brandon, 42 N. Y. 265; 
People v. Connors, 50 N. Y. 240; People v. Real, 42 N. 
Y. 270); State v. Huff, 11 Nev. 17, 26. Compare, Peo- 
ple v. Clark (N. Y. Ctof App.), 8 N. E. Rep. 38, where 
the view seems to be taken that it is within the discre- 
tion of the trial court to allow a cross-examination in 
to the past history and mode of life of the witness. 

106 Chappell v. State, 71 Ala. 322, 327. 

107 People v. Thomas, 9 Mich. 314, 321; Gale v. Peo- 
ple, 26 Mich. 157, 160. 

108 Chappell v. State, supra. 








MUNICIPAL CORPORATIONS — STREET IM- 
PROVEMENTS — ASSESSMENTS — DUE PRO- 
CESS OF LAW. 


GARVIN V. DAUSMANN. 





Supreme Court of Indiana, May, 8, 1888. 


An assessment for the improvement of a street 
under a city ordinance, which provides that the ex- 
pense thereof shall be met by assessing abutting 
property, and that no informality on the part of the 
council in making the improvement or assessment 
shall prevent the collection of the latter, but which is 
silent on the subject of notice to owners of property 
affected, would not be contrary to that clause of the 
constitution which provides that no one shall be de- 
prived of life, liberty or property “without due process 
of law,”? where such assessment is enforcible only in 
a court having jurisdiction to foreclose mortgages; 
for one would thus be afforded an opportunity to 
enter fully into the question of the validity of the 
same. 


MITCHELL, C. J., delivered the opinion of the 
court : 

Jacob Daussman and Henry Alexander, part- 
ners under the firm name of Jacob Daussman & 
Co., complained of Thomas E. Garvin, and al- 
leged that they had been awarded the contrict 
for the improvement of a certain street in the city 
of Evansville, which improvement, it is averred, 
had been regularly ordered, and the contract 
therefor duly let by the common council of the 
city. The plaintiffs claimed that they had fully 
executed their contract and completed the im- 
provement, and that the cost thereof had been 
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duly estimated, apportioned, and assessed, as the 
law requires. It is averred that the defendant is 
the owner of a certain tract of real estate abutting 
upon the improvement, and that his proportion of 
the cost thereof, according to the assessment made 
by the common council, amounted to $79.36, 
which sum remained unpaid, and for which a 
precept had been duly issued to the plaintiffs on 
the 20th day of November, 1885. The proceed- 
ings of the common council are exhibited with 
the complaint. Prayer for a judgment and for 
the foreclosure of the lien allowed by law. De- 
murrer to the complaint was overruled, after 
which there was a trial upon an issue made by the 
general denial. There was a finding for the 
plaintiff, and judgment according to the prayer of 
the complaint. 


The city of Eynansville derives its existence as 
a municipality from a special charter or law 
enacted by the legislature in the year 1847. See- 
tion 58 of that law makes provision for the im- 
provement and repair of streets. It is enacted 
therein, among other things, that the cost of 
street improvements may be assessed and charged 
upon all lots or parcels of land fronting on the 
part of the street improved. It gives authority to 
the common council to provide by general ordi- 
nance for collecting the cost and expenses of such 
improvements, and also for the sale of the lots 
against which the cost and expenses may be as- 
sessed. It empowers the common council to make 
provision for the collection of the cost of street 
improvements by suit, and for the enforcement of 
liens, as other liens are enforced, and it also de- 


’ elares that no informality of any order of the 


common council, directing the making of any 
such improvement or repairs, nor in the making 
of the assessment or apportionment of the costs 
and expenses of the same, shall afford the defend- 
ant a defense in any action for the collection of 
any such costs and expenses, or for the enforce- 
ment of the lien therefor provided the improve- 
ment or repairs were made in substantial compli- 
ance with the provisions of the act, and the ordi- 
nance as passed for carrying it into effect. The 
appellant concedes that the common council, in 
pursuance of the authority thus conferred, duly 
enacted general ordinances regulating the manner 
of making street improvements in the city of 
Evansville, and providing for the collection of the 
costs and expenses of such improvements, and 
that the improvements in question were made 
pursuant te an ordinance duly adopted on the 2d 
day of May, 1881. The ordinance is not regularly 
set out in the record, but, as it appears on the 
appellant’s brief and according to the concession 
made by counsel, it provides that when the 
“council shall, in pursuance of the charter, order 
and require any improvements to be made on any 
of the streets of the city, an order shall be made 
designating the improvements, and thereupon the 
clerk shall advertise for bids, and the work shall 
be let to the lowest responsible bidder, who shall 


comply with the requirements as to bond,” ete. ; 





Section 2 provides for the mode of apportioning 
the cost of the work. Section 3 provides that the 
mayor and city surveyor shall, within seven days 
after the letting of the contract, report to the 
council the whole cost of the work, and the sep- 
arate amount chargeable against each property 
holder, and that the council shall thereupon pass 
an order assessing and charging each lot or parcel 
of real estate its share or proportion of such ex- 
pense. Section 4 makes it the duty of the council, 
upon the complétion of the work, to order a pre- 
cept to be issued to the contractor against each 
parcel of real estate so assessed, which precept 
shall be signed by the mayor and attested by the 
clerk, and shall entitle the contractor to collect 
the same in his own name. The subsequent sec- 
tions of the ordinance authorize the contractor to 
collect the assessment by the enforcement of the 
lien thereof, in the same manner mortgages are 
foreclosed. It is insisted on the appellant’s be- 
half that the assessment made against his prop- 
erty under the provisions of the foregoing ordi- 
nence was invalid, because neither the charter of 
the city of Evansville nor the ordinance e: acted 
thereunder make any provision for notice to the 
owners of property to be affected by street im- 
provements, or for an appeal from the precept or 
assessment, as is usual in such cases. This prem- 
ise being assumed, the conclusion is drawn that 
so much of the ordinance as authorizes the abut- 
ting property to be charged with the cost of the 
improvement is in contravention of that provision 
of the federal constitution which declares, in ef- 
fect, that no State shall deprive any person of life, 
liberty, or property ‘*without due process of law.” 
The question presented is not whether the law 
and the ordinance regulating the improvement of 
streets has been followed, but, conceding that they 
have been, it is asserted that they are inadequate 
to create a charge against, or to impose a burpen 
upon property, ‘according to the law of the land.” 
It is with: ut doubt essential to the validity of 
every law under which proceedings may be had 
for the taking of property, or to impose a burden 
upon which may result in taking it, that the law 
make provision for giving some kind of notice at 
some stage in the proceeding, and that it afford 
the owner an opportunity to be heard concerning 
the legality of the assessment, before some tribu- 
nal or body authorized to correct errors or give 
appropriate relief, before the property is taken or 
the charge made absolute. As was well said in 
an analogous case, ‘‘the constitution sanctions no 
law imposing such an assessment without a notice 
to, and a hearing, or an opportunity of a hearing, 
by the owners of the property to be assessed. It 
is not enough that the owners may, by chance, 
have notice, or that they may, as a matter of fact, 
have a hearing. The law must require notice to 
them, and give them the right to a hearing and 
an opportunity to be heard.” Stuart v. Palmer, 
74 N. Y. 183; Fries v. Brier, 111 Ind. 65, 11 N. E. 
Rep. 958; Campbell v. Dwiggins, 83 Ind. 473; 
Whiteford Tp. v. Probate Judge, 53 Mich. 130, 18 








314 THE CENTRAL LAW JOURNAL. No. 13 








N. W. Rep. 593; Thomas v. Gain, 35 Mich. 155; 
Brown v. City of Denver, 7 Colo. 305, 3 Pac. Rep. 
455; City of Philadelphia v. Miller, 49 Pa. St. 
440; Santa Clara v. Railroad Co., 13 Am. & Eng. 
R. Cas. 182; Overing v. Foote, 65 N. Y. 263; 
Cooley, Tax’n, 265, 266. Any proceeding, there- 
fore, the result of which is to deprive the owner 
of his property, or to impose a burden upon or 
create a charge against it, and which is carried on 
under a law which makes no provision for notice, 
and affords the owner no opportunity to be heard, 
concerning the correctness of the assessment, and 
whether the amount charged against him or his 
property was ascertained and apportioned in good 
faith and inthe manner provided by law, is in 
contravention of the constitution, and lacks the 
essential element of ‘‘due process of law.’’ The 
fact must, however, be kept in view that the notice 
and hearing which the constitution demands need 
only be such as are adapted to the nature of the 
assessment proposed, and such as affords to each 
individual affected the opportunity to show that 
according to the method prescribed by competent 
authority for making the assessment the amount 
charged against him is incorrect. In the impo- 
sition of poll or occupation taxes, where a certain 
sum is assessed against each individual exercising 
a given vocation, or according to his age, without 
regard to actual benefits, the necessity of notice 
and a hearing are reduced to the minimum. Toa 
reasonable extent the same principle is involved 
when the cost of an improvement is, as by law, in 
proper cases it may be, apportioned by mere 
mathematical calculation, according to a certain 
rate per front foot. ‘Thomas v. Gain, supra; Lipps 
v. Philadelphia, 38 Pa. St. 503; Philadelphia v. 
Tryon, 35 Pa. St. 401. The principle which un- 
derlies and upholds special assessments, such as 
that involved in the present case, is that the lands 
assessed are enhanced in value to an amount equal 
to the cost of the improvement, which is to be 
apportioned among those specially benefited, in 
the manner prescribed by law. Ross v. Stack- 
house, ante, 501; Heick v. Voight, 110 Ind. 279, 11 
N. E. Rep. 306; Desty, Tax,n, 1237; Cooley, 
Tax’n, 416. While the character of notice, and 
the limits within which the hearing may”be con- 
fined are in each instance dependent to a greater 
or less extent upon the nature of the case, pro- 
ceedings for street improvements, where the cost 
is to be apportioned among those benefited, are 
nevertheless within the rule which requires notice 
and a hearing, in order to the imposition of a 
charge, by ‘‘due process of law.’’ The difficulty 
of framing a ‘‘perspicuous, comprehensive, and 
satisfactory”’ definition of the phrase ‘‘due pro- 
cess of law” has often been the subject of remark, 
and the courts have uniformly refrained from at- 
tempting to give a precise or authoritative defini- 
tion. Davidson v. New Orleans, 96 U. 8S. 97; 
Hurtado vy. People, 110 U. 8. 516, 4 S.C. Rep. 111; 
Hagar v. Reclamation Dist., 111 U.S. 701,48. C. 
Rep. 663; Stuart v. Palmer, supra. 

It has been said, however, that, “in judging 








what is ‘due process of law,’ respect must be had 
to the cause and object of the taking, whether 
under the taxing power, the power of eminent 
domain, or the power of assessment for local im- 
provements, or of some of these; and if found to 
be suitable or admissible in the special case, it 
will be adjudged to be ‘due process of law.’ ”’ 
Davidson v. New Orleans, supra. If the law di- 
recting the proceedings affords the property 
owner anopportunity to be heard after due notice, 
in a tribunal eompetent to afford him relief, ap- 
propriate to the nature of the case, so that the 
charge against his property only becomes conclu- 
sive after the opportunity for a hearing has been 
had, it cannot be said that the property has been 
taken or burdened without ‘‘due process of law.’’ 
That the legislature may make provision for local 
improvements which are to a degree of public 
utility, or in a sense of a public character, and 
impose the cost thereof on the property or district 
to be specially benefited, in any manner not mani- 
festly unfair or unequal, without first providing 
for intermediate proceedings to determine the 
necessity for the improvement or the cost of mak- 
ing it, and that it may prescribe the kind of notice 
and the time and manner in which it shall be 
given, is well settled, and that it may delegate 
the like power to a municipal corporation is like- 
wise settled. County of Hennepin v. Bartleson, 
(Minn.) 34 N. W. Rep. 222; Gatch v. City Des 
Moines (Iowa), 18 N. W. Rep. 310; In re De 
Peyster, 80 N. Y. 565; In re Washington Avenue, 
69 Pa. St. 352; Fairbanks v. Flitchburg, 132 Mass. 
42. In like manner may the legislature commit 
to the common council of a city, or to a tribunal 
specially provided for the purpose, the power of 
apportioning the cost of an improvement and of 
assessing the expense thereof upon the property 
benefited in the manner prescribed by law, unless 
the method prescribed is plainly unadapted to 
arriving at a fair and equitable result, and also to 
determine what property within thelimits defined, 
if any are defined, will be benefited by the im- 
provement. In respect to all such questions the 
determination of the common council, or other 
body within the limits of the jurisdiction specially 
committed to it, may be made conclusive. The 
power has been exercised and sanctioned too long 
to be now open to question. City of Fort Wayne 
v. Cody, 43 Ind. 197; Ricketts v. Spraker, 77 Ind. 
371; Anderson v. Baker, 98 Ind. 587; Thomas v. 
Gain, supra; Warren v. Grand Haven, 30 Mich. 
24. It is essential to the public good that the 
necessity for street and other public improve- 
ments, and the cost of making them and such 
other proceedings as are necessary to insure -the 
prompt execution of the work, be determined and 
taken in a comparatively summary way. To give 
each property owner the right to contest every 
step in such an undertaking would be in effect to 
prohibit the improvement, or render its execution 
practically impossible in many instances. If, 
therefore, the law providesfor giving notice and 
for a method whereby the property owner may 
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ultimately challenge the correctness of the assess- 
ment made against his property in respect to 
whether it was made in good faith, without inter- 
vening mistake or error, and according to the 
method and under the safeguards provided by the 
law, the constitutional provision is to be deemed 
satisfied. These ends seem to have been ade- 
quately provided for by the ordinance under 
which the improvement involved in the present 
case was made. It is conceded that under the 
ordinannce the assessment against the appellant’s 
property could only be enforced by legal pro- 
ceedings in a court having jurisdiction to fore- 
close mortgages. Such proceedings could only 
be taken in pursuance of notice, and in a court in 
which ample opportunity would be afforded for 
questioning the validity of the proceedings for 
the improvement of the street, and all other mat- 
ters respecting the validity and amount of the as- 
sessment, or which might constitute a legitimate 
cause of grievance to the property holder. It is 
true, as we have seen, the statute under which the 
city of Evansville derives its corporate existence 
provides that mere informalities of the common 
council in directing the improvement, or in mak- 
ing the assessment or apportionment of the cost 
thereof, shall not afford a defense against the col- 
lection of the cost, provided the improvements 
were made in substantial conformity with the act 
and the ordinances passed in pursuance thereof. 
This, however, deprives the property owner of no 
substantial right. It does nothing more than take 
away from him the opportunity to urge technical 
or formal objections which do not affect the 
‘merits of the proceedings under which the im- 
provement was completed. Hagar v. Reclama- 
tion Dist., supra; Reclamation Dist., v. Evans, 61 
Cal. 104. We find noerror. The judgment is af- 
firmed with costs. 


Note.—Due Process of Law.—“‘It is a principle of 
law, made a leading feature of the constitution of the 
United States and of every State in the union, that ‘nu 
person shall be deprived of life, liberty or property, 
without due prucess of law.’ ”! 

Notice of Assessment.—Notice or means of knowi- 
edge is an essential element of every just proceeding 
which affects the rights of persons or property, when- 
ever it is sought to deprive a person of his property, 
or to create a charge against it, preliminary to or 
which may be made the basis of taking it, the owner 
must have notice of the proceeding, and be afforded 
an opportunity to be heard as to the correctness of 
the assessment or charge. It matters not what the 
character of the proceeding may be by virtue of which 
his property is to be taken, whether administrative, 
judicial, summary or otherwise, at some stage of it 
* * * an opportunity for the correction of wrongs 
and errors which may have been committed must be 
given.? In illustration of this principle see the fol- 
lowing cases: 

In Michigan, a village ordinance required that 
saloon keepers be assessed a special tax, and the as- 

1 Welty on Assessments, 399. 


2 Brown v. City of Denver, 3 Pac. Rep. 459; Thomas v. 
Gain, 85 Mich. 155; Avering v. Foote, 65 N. Y. 263. 





sessor was required immediately upon the completion 
of the assessment roll to give ten days’ notice by pub- 
lishing or posting, that on a certain day and at a 
certain place in the village he would review the assess- 
ment roll, and that any person or persons deeming 
themselves aggrieved might pe heard. It was held 
that as no notice of the assessment roll for the saloon 
tax was given, such tax was illegal.® 

In Iowa, the facts being as follows: On the 16th day 
of December, 1878, the city of Des Moines adopted an 
ordinance making provision for a general system of 
sewerage. It was provided in said ordinance that the 
city council might, by resolution, order the construc- 
tion of a sewer on any street, and that the cost of 
construction of any sewer, not exceeding three dollars 
per lineal foot, should be assessed upon adjacent 
property. By an amendment to the ordinance it was 
provided that, whenever the construction of a sewer 
should be ordered, the cost of which was to be paid 
by assessment against adjacent property, it should be 
the duty of the officer superintending the work to 
keep an accurate account of all the expenses incurred, 
and to divide the same among the owners of the prop- 
erty, to be assessed pro rata, and “report the same to 
the committee on special assessments,’”’ which com- 
mittee “shall audit and correct said report,” if any 
correction should be necessary, and report the same 
to the council, which might “order the said special tax 
to be levied and collected, as provided by the code.” 
On the 16th day of June, 1879, the city, by resolution 
of the city council, ordered that a sewer be constructed 
from the intercepting sewer on Water street, west on 
Locust street to Sixth street, thence north on Sixth 
street to Chestnut street. The contract for construct- 
ing the sewer was let, and on December, 1, 1879, the 
city council, by resolution, assessed the entire cost of 
the sewer, including street crossings, upon adjacent 
property, of which plaintiff was the owner of 132 feet. 
The question arose, ‘Was it necessagy to the validity 
of the tax, that the plaintiff should have had notice 
and an opportunity to be heard upon the question as 
to the assessment?’ Nosuch notice was required by 
the legislative act under which the city acted with ref- 
erence to the sewer in question; neither was notice 
provided for in any ordinance or resolution of the city 
council; yet, after full consideration of the subject, 
the court held the assessment invalid. 

If possible, statutes will be so construed as to re- 
quire notice.5 

The ordinance, requiring the work done is suffi- 
cient notice to proprietors, in Missouri, where no pro- 
vision is made for notice in the ordinance.® 

Where the statute provides for hearing objections to 
the assessment before the assessors or commissioners, 
the parties assessed are entitled to notice of the time 
fixed for such hearing.” 

In Ohio, after notice of the assessment is given, all 
persons interested are bound to take notice of the 
subsequent proceedings.® 


8 Doal v. Cassapolis, 4 N. W. Rep. 265. 

4 Getch v. City of Des Moines, 3 Am. & Eng. Corp. Cas. 
626. 
5 Sioux City, etc. R. Co. v. Washington County, 3 
Neb. 30; Kansas Pac. R. Co. v. Russell, 8 Kan. 258. 

6 Palmyra v. Morton, 25 Mo. 597. 

7 Malone v. Jersey City, 27 N. J. L. 536. 

8 Chamberlain v. Cleveland, 34 Ohio St. 551. And see 
Butler v. Supervisors, 26 Mich. 22; Paul v. Detroit, 32 
Mich. 108; Powers’ Appeal, 29 Mich. 504; Patton v. Green, 
18 Cal. 325; State v. Road Commrs., 41 N. J. L. 88; Co. of 
San Mateo v. South. Pac. R. Co.,8 Am. & Eng. R. R. Cas. 
1; Lehrman v. Robinson, 59 Ala. 219; Darling v. Gurm, 50 
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Requisites of Notice.—The mode prescribed by law 
must be strictly followed. When an act required that 
notice of the meeting of the assessors to make as- 
sessments be given by publication for at least ten days 
in one of “‘said daily newspapers,” no daily newspaper 
having been previously referred to, it is complied with 
by a publication for ten days in any daily newspaper 
of the city. And furthermore, “‘publications of the 
preliminary and other ordinances, with respect to a 
street improvement, in a newspaper of general circu- 
lation, in accordance with the terms of the statute,” 
is a valid and legal publication, although such paper 
is pablished on Sunday. 

It has, however, been held by the Supreme Court of the 
United States, that an assessment without notice and 
without any right of appeal is not void for repugnancy 
to the provision of the fourteenth amendment of the 
constitution of the United States, which provides that 
no State shall “‘deprive any person of life, liberty or 
property without due process of law.’”’ It is enough, 
the court hold, if the person assessed has an opportu- 
nity to contest the validity of the assessment in some 
judicial proceeding after it has been made.!2 And in 
another case in the same court it was held that “‘it is 
due process of law,” within the meaning of the con- 
stitution, when the statute requires * * * that the 
fixing of a tax or assessment, before it becomes 
effectual, must be submitted to a court of justice, with 
notice to the owners of the property, all of whom have 
the right to appear and contest the assessment.13 

It has also been laid down in California, that 
“where the statuie * * * provided forthe en- 
forcement of the assessment by action or suit, prose- 
cuted to final judgment in a court of competent juris- 
diction, and there is no limitation of the defenses that 
may be interposed to the assessment, * * no notice of 
the assessment or other proceedings prior to action or 
suit brought is necessary. When sued to enforce the 
assessment as a lien against the land, the defendant 
may interpose as a defense anything which would 
have been an objection to the assessment at any stage 
of the proceedings. This provision for a day in court 
before the properiy can be sold would constitute due 
process of law.” 14 


Ill. 524; Sewall v. St. Paul, 20 Minn. 511; State v. Jersey 
City, 4 N. J. L. 662; State v. Plainfield, 38 N. J. L. 95; 
Himmelman v. Oliver, 3 Cal. 246; Reis v. Graff, 51 Cal. 
86; Foss v. Seetawer,4 Am. & Eng. Corp. Cas. 529; Mer- 
ritt v. Rochester, 71 N. Y. 309; Cowen v. West Troy, 43 
Barb. 48; Ottawa v. R. Co., 25 Ill 43; Jenks v. Chicago, 48 
Ill. 296 ; Risley v. St. Louis, 34 Mo. 404; Palmyra v. Mor- 
ton, 25 Mo. 593; Merrick v. Dist. Court, 7 Am. & Eng. 
Corp. Cas. 206; Adams v. Fisher, 14 Jd. 337. 

9 Risley v. St. Louis 34 Mo. 404; Williams v. Detroit, 2 
Mich. 560; Hildreth v. Lowell, 11 Gray, 345; Simmons v. 
Gardner, 6 R. 1.255; In re Burmeister, 56 How. Pr. 416. 

10 Merrick v. Dist. Court, 7 Am. & Eng. Corp. Cas. 207. 

1! Hasting v. Columbus, 7 Am. & Eng. Corp. Cas. 616. In 
this connection see State v. Jersey City, 24 N. J. L. 662; 
State v. Plainfield, 38 N. J. L. 95; Dubuque v. Wooten, 28 
Towa, 571. 

12 McMillen v. Anderson, 5 Otto, 37. 

13 Davidson v. New Orleans, 6 Otto, 97. 

4 Reclamation Dist. No. 108 v. Evans, 61 Cal. 107; Re- 
clamation Dist. No. 3 v. Galoman, 4 Pac. Rep. 678. And 
see Clapp v. City of Hartford, 35 Conn. 66,86; McMicken 
v. Cincinnati, 4 Ohio St. 394; Allen v. City of Charles- 
town, 101 Mass. 123; Tilton v. O. C. M. Road Co.,1 Cent. 
L. J. 267; Shea v. Memphis,5 Jd. 126; Ger. Nat. Bank v. 
Kimba!l, 13 Jd. 8; Burke v. Badlam, Jd. 48; State v. Cook, 
19 Id. 150. 
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1. AGENT—Declarations—Effect.—— A, the claimant in 


attachment, told B, the defendant, to turn over certain 
goods to C, who should ascertain the amount and A 
would give B credit therefor: Held, that the statements 
of C as to the ownership of the goods made at the time 
of the levy are not admissible. — Benheim v. Hahn, 8. C. 
Miss., April 23, 1888; 4 South. Rep. 539. 


2. AGENT—Mortgage—Ratification.——_-When an agent 
mortgages his principal’s cattle as his own, and with the 
money received purchases other cattle which he puts 
with the principal’s herd, and two years thereafter 
turns over all the cattle, including those purchased, to 
the principal, who had not then disclosed his owner- 
ship, though he knew of the mortgage shortly after it 
was made, the mortgagee has the right of possession of 
the cattle mortgaged. — Latham v. First N. Bank, 8. C. 
Kan., July 7, 1888; 18 Pac. Rep. 824. 

3. AGENT—Power — Real Estate. An authority to 
an agent to sell real estate and receive deposit thereon, 
at a certain price per acre, does not authorize him to 
execute a contract to convey.— Armstrong v. Lowe, 8. C. 
Cal., June 19, 1888; 18 Pac. Rep. 758. 

4. APPEAL—Clerical Errors. The rights of litigants 
cannot be jeopardized by slight inaccuracies of their 
counsel on the incompetency of clerks. — Pasley v. Me- 
Connell, 8 C. La., May 29, 1888; 4 South. Rep. 501. 

5. APPEAL—Decision—Effect. The decision of the 
supreme court on a former appeal that the action was 
a case in equity, is conclusive that the complaint shows 
aright in plaintiff to resort to a court of equity for re- 
lief. — Learned v. Castle, 8. C. Cal., June 28, 1888; 18 Pac, 
Rep. 872. 

6. APPEAL—Demurrer to Evidence. In order that 
a demurrer to the evidence can be considered on appeal, 
a motion for a new trial must be made and filed in the 
time allowed by law.— Norrisv. Evans,8.C. Kan., July 
7, 1888; 18 Pac. Rep. 818. 

7. APPEAL—Filing Transcript.—— When a transcript 
is not filed before the first day of the return term, and 
no attempt is made to show good cause for the delay, 
the appeal! will be dismissed on motion, even though it 
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is made after the filing of the transcript. — Townof En- 
terprise v. State, 8. C. Fla., May 29, 1888; 4 South. Rep. 535. 

8. APPEAL — Improper Return. An appeal, made 
returnable on the suggestion of the appellant to an im- 
proper time and place, will be dismissed.— State v. Cloud, 
8. C. La., June 12, 1888; 4 South. Rep. 497. 

9. APPEAL—Justice of Peace—Amounts. A sued B 
before a justice and obtained judgment. B appealed 
and inthe circuit court filed a set-off, which exceeded 
the jurisdiction of a justice of the peace: Held, that it is 
error to give judgment for B jn excess of a justice’s 
jurisdiction.— McLead v. Gray, 8. C. Miss., May 21, 1888; 4 
South. Rep. 544. 

10. APPEAL—Record— Presumption. An order of 
the trial court denying a motion for a new trial, which 
forms part of the record on appeal, and recites that 
notice of such motion was given, sufficiently show that 
there was such notice.—Braly v. Henry, 8. C. Cal., June 
25, 1888; 18 Pac. Rep. 798. 

1l. APPEAL— Reference. An order to take proof 
with reference to claims before a master in chancery is 
not appealable.— Jones v. Prumbo, 8. C. 8. Car., June 19, 
1888; 6 8S. E. Rep. 887. 

12. APPEAL — Review. Where a jury has passed 
upon a disputed question of fact, the court of errors 
and appeals has no jurisdiction to review its decision.— 
Deleware, etc. Co. v. Reybold, Del. Ct. Err. & App., June 20, 
1888 ; 14 Atl. Rep. 847. 

13. APPEAL — Review — Record. Plaintiff moved 
upon all the papers on file to strike out defendant’s 
answer and for judgment fora certain amount. Judg- 
ment was rendered for a less amount. Plaintiff ap- 
pealed, and the records contained only the judgment 
roll: Held, that judgment should be affirmed.— People v. 
Otto, 8. C. Cal., June 27, 1888; 18 Pac. Rep. 872. 

14. APPEAL — Review — Record. On appeal the 

action of the court upon a motion to set aside the ver- 
dict as contrary to the evidence will not be received, 
when the bill of exceptions does not contain all the 
evidence.— France v. First N. Bank, 8. C. Wyo. Ter., June 
11, 1888; 18 Pac. Rep. 748. 
_ 15. APPEAL—Satisfaction of Judgment. Where a 
devolutive appeal is taken from an alternative judg- 
ment, which directs the doing of a certain thing within 
a stated time, orin default fixes a more onerous pen- 
alty, execution of the first alternative under protest, 
reserving the rights of appeal, does not destroy the ap- 
peal. — Colvin v. Woodward, 8. C. La., June 13, 1888; 4 
South. Rep. 564. 

16. APPEAL—Stay of Execution. Under California 
law, an appeal from an order requiring the delivery of 
possession of land will, where an undertaking is given, 
stay the enforcement of the order. — Neale v. Superior 
Court, 8. C. Cal., June 25, 1888; 18 Pac. Rep. 790. 

17. APPEAL— Supersedeas Bond. Where a super- 
sedeas bond in changing appeal does not identify with 
certainty the decree appealed from, the supersedeas 
will be vacated. — Jackson v. Relf, 8 C. Fla., May 29, 1888; 
4 South. Rep. 534. 

18. APPEAL — Time of Taking — Clerical Error. 
Where, in entering an order overruling defendant’s 
motion for a new trial, the clerk enters defendant’s 
name as Henry Rives or Henry Rivers, whereas his 
name is Frank Rivers, the time for taking an appeal be- 
gins to run from that date, and not from the time of the 
correction by order of the misnomer, in the absence of 
proof that defendant was misled. — Burbank v. Rivers, 8. 
CO. Nev., July 6, 1888; 18 Pac. Rep. 753. 

19. ASSAULT—Self-defense—Burden of Proof.—Where 
one is indicted for assault with intent to kill and the 
State establishes the charge, and the defendant pleads 
self-defense, the burden of proofis upon him to show 
that he did act in self defense. — State v. Weich, 8. C. 8. 
Car., June 19, 1888; 6 8. E. Rep. 894. 

20. ASSIGNMENT—W ages. An assignment of wages 
expected to be earned in a future specific employment 
is valid in equity as between the parties. — Hdwards v. 
Peterson, 8. J. C. Me., June 2, 1888; 14 Atl. Rep. 936. 












































21. ASSIGNMENT FOR BENEFIT OF CREDITORS — Guar- 
dian—Surety. A surety on a bond of a guardian who 
made an assignment for the benefit of creditors before 
his default as guardian accured is not entitled to claim 
a dividend in the estate of the insolvent either by sub- 
rogation or otherwise.— In re Church, 8. C. R. 1., May 25, 
1888; 14 Atl. Rep. 874. 

22. ASSIGNMENTS FOR CREDITORS—Recording. Ina 
contest between assignees of personal property and 
attaching creditors of the assignors, it is error to in- 
struct the jury that it was not valid against creditors 
without actual notice, because not recorded. —Eibert wv: 
Picard, 8. C. Miss., March 19, 1888; 4 South. Rep. 543. 

23. ATTACHMENT— Damages. Bush v. Collins, 35 
Kan. 535, and Dodson v. Cooper, 37 Kan. 346, followed. — 
Moxby v. Haskin, S. C. Kan., July 7, 1888; 18 Pac. Rep. 
820. . 

24. ATTORNEY—Discharge—Compensation. When 
an attorney, faithfully doing his duty in defending a 
suit at an agreed compensation is discharged without 
cause, the measure of his damages is the agreed com- 
pensation.— Webb v. Trescony, 8. C. Cal., June 20, 1888; 18 
Pac. Rep. 796. 

25. BANKS AND BANKING — Insolvency. Circum- 
stances stated under which the proposition for a settle- 
ment by a position of the dispositions of an insolvent 
bank will not be accepted by the court in opposition to 
the wishes of a majority of the depositors.— Williams v. 
Kalliard, 8. C. Chan. N. J., July 24, 1888; 14 Atl. Rep. 880. 

26. BASTARDY—Statute. Construction of the bas 
tardy statutes of Main and procedure thereunder. — 
Corson v. Dunlap, 8. J.C. Me., May 31, 1888; 14 Atl. Rep. 
933. 

27. BILLS AND NOTES— Collateral — Suits. A note 
secured by mortgage, issued by a planter to the order 
of his merchant to make good all advances, received as 
collateral, may be sued on by the latter for the amount 
of the advances. — Chaffev. Whitfield, 8. C. La., June 18, 
1888 ; 4 South. Rep. 563. 

28. BILLS AND NOTES — Notice of Dishonor. The 
holder of a promissory note has until the expiration of 
the day following the day of its dishonor to notify an 
indorser residing in the same town; a non-resident in- 
dorser he may notify by mail of such second day. — 
Marks v. Boone, 8. C. Fla., May 29, 1888; 4 South. Rep. 532. 

29. Bonp—-Action—Surety—Accounting.—— Where, in 
achancery suit,an accounting is ordered between the 
parties and an action at law by the defendant against 
the complainant is ordered to be stayed pending the 
equity cause, the complainant having given bond to 
pay to the defendant such sums as may be awarded 
to him in the equity cause: Held, that the }failure to dis- 
miss the suit at law is no defense toa surety on such 
bond. — Robinson v. Epping, 8. C. Fila., July 17, 1888; 4 
South. Rep. 812. 

30. BOND — Attachment — Irregularities. A bond 
given to induce a party to release an attachment is not 
rendered invalid by any irregularities in making such 
attachment, when the property is surrendered and the 
plaintiff voluntarily releases the attachment. Such 
bond, though not in compliance with law, may be en- 
forced by common law remedies.— Bunneman v. Wagner, 
8. C. Oreg., July 2, 1888; 18 Pac. Rep. 841. 

31. BOUNDARIES—Acqguiescence—Estoppel. Where 
A has allowed B to build a boundary fence between 
them and to cultivate to the fence for sixteen years or 
more, he cannot contend that such fence is not the true 
boundary line.— Burris v. Fitch, 8. C. Cal., June 5, 1888; 18 
Pac. Rep. 864. 

32. BOUNDARIES — Establishment — Evidence. 
Where, in a boundary case, the question is to be deter- 
mined by facts and there are circumstances inherent to 
the case of weight and importance, which are corrobo- 
rated by witnesses of long residence with opportunity 
to know, such evidence is sufficient to establish the 
boundary.— Bewley v. Chapman, 8. C. Oreg., July 2, 1888 ; 18 
Pac. Rep. 849. 

33. BURGLaRY— Evidence. 
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under which it was held that there was sufficient evi- 
dence of burglary against the defendant to send the 
case before a jury.— State v. Bee, 8. C. Oar., June 2%, 1888; 
6 8. E. Rep. 911. 

34. CERTIORARI—Laches—Appeal — Review. The 
determination of the supreme court on an application 
for a certiorari is final,is not subject to appeal or re- 
view. — Atlantic, etc. Co. v. Reed, N. J. Ct. Err. & App., 
Aug. 8, 1888; 15 Atl. Rep. 10. 

85. CONSTITUTIONAL Law — Counties — County-seat — 
Statute. The constitutional provision forbidding 
the legislature to change the county-seat of counties is 
a limitation upon legislative power. Construction of 
statutes relative to the formation of new counties and 
designating the temporary county-seats thereof. — 
County Commrs. v. State,{S. C. Fla., July 9, 1888; 4 South. 
Rep. 795. 

36. CONTRACT—Consideration—Bad Title. Where 
A in possession of land under a lease from B purchases 
the land from C, knowing that there is a suit between B 
and C as to its Ownersbip, which is finally decided in 
favor of B, he receives no consideration for the note 
and mortgage executed by him forsuch purchase. — 
Sunderland v. Bell, 8.C. Kan., July 7, 1888;18 Pac. Rep. 
817. 

87. ConTRACT — Public Policy. A contract by a 
railroad to procure bail for a detective in its employ in 
in case of arrest in the course of his employment 
and to pay the expenses of his defense, is not against 
publie policy. — Hewlett v. Cincinnati g¢ O. R. R.,8. C. 
Miss., May 21, 1888; 4 South. Rep. 547. 

38. CONTRACT—RKescission—Fraud—Election.— Where 
a party seeks to rescind a contract for fraud, and has 
more than one grievance, he is put to his election as to 
which of the two or more alleged causes of rescission 
he will rely upon, and can make but one election. — 
Dennis v. Jones, N. J. Ct. Err. & App., Aug. 7, 1888; 14 Atl. 
Rep. 913. 

39. CORPORATION—Contract.——Circumstances stated 
under which it was held that a contract attempted to be 
entered into between two corporations could not be 
enforced because the committee of one of those cor- 
porations was not empowered to act in the matter hav- 
ing no legal quorum present and acting in the making 
of the contract.— Metropolitan, etc. Co. v. Domestic, etc. Co., 
N. J. Ct. Err. & App., Aug. 3, 1888; 14 Atl. Rep. 907. 

40. CORPORATION—Power— Trust Deed. Circum- 
stances stated under which a trust deed, executed by a 
corporation through its president for the benefit of 
creditors, was held to be valid, under the laws of Vir- 
ginia, and held further that such deed must be con- 
strued under the laws of that State. — Lewis Admr. v. 
Glenn, 8. C. App. Va., June 5, 1888; 6 8. E. Rep. 866. 

41. CORPORATION—Subscription — Implied Condition— 
Condition. An agreement by parties to form a cor- 
poration and to pay toward its capital the sums re- 
spectively attached to their names is not an absolute 
subscription, and the corporation cannot maintain an 
action against any of them, unless it can show that the 
whole amount of the stock had been subscribed.— Rock- 
land, etc. Co. v. Sewall, 8. J.C. Me., June 12, 1888; 14 Atl. 
Rep. 939. 

42. COUNSEL—Remark of Counsel— New Trial. A 
new trial will be granted when the counsel for the pre- 
vailing party said that if the jury knew how the plaint- 
iffand his father and brothers were regarded in the 
community in which they lived they would find for the 
defendant. — Perkins v. Burley, 8. C. N. H., July 19, 1888; 
15 Atl. Rep. 21. 

48. CouRTs—Probate— Jurisdiction. The Wyom- 
ing law, authorizing probate judges to grant injunc- 
tions in the absence of the district judge, is in that 
respect void.— McCray v. Baker, 8.C. Wyo. Ter., June 12, 
1888 ; 18 Pac. Rep. 749. 

44. CRIMINAL Law— Abusive Language — Place. 
Under Mississippi law, where an indictment charges the 
use of abusive language in a yard, and the proof shows 
that it was used outside of the yard, the variance is 
































fatal. — Quin v. State,8. C. Miss., May 28, 1888; 4 South. 
Rep. 548. 

45. CRIMINAL Law—Challenges. There is no error 
in overwhelming the challenge of a juror for cause, 
where defendant does not exhaust his right of peremp- 
tory challenges. — Carter v. Territory, 8. OC. Wyo. Ter., 
June 14, 1888 ; 18 Pac. Rep. 750. 

46. CRIMINAL Law — Defendant — Cross examination. 
——On a trial for embezzling money received on a State 
warrant, it is not error to cross-examine defendant as 
to whether he had recetved money on other State war- 
rants. — Peoplev. McCarthy, 8. C. Cal., June 30, 1888; 18 
Pac. Rep. 862. 

47. CRIMINAL LAW — Defendant as Witness. Ona 
trial for murder, when defendant becomes a witness in 
his own behalf, he cannot be asked why he shot de- 
ceased, since the question calls for his motives.— Seams 
v. State, 8. C. La., June 12, 1888; 4 South. Rep. 521. 

48. CRIMINAL LAw—Dying Declarations. A dying 
declaration otherwise admissible, which contains irre- 
levant matter, should be admitted, and the irrelevant 
portion called to the attention of the court below by 
motion to strike out, or some other appropriate method. 
—Peoplev. Farmer, 8. C. Cal., June 20, 1888; 18 Pac. Rep. 
800. 

49. CRIMINAL Law — Former Conviction. A con- 
viction of assault with a deadly weapon is not a bar to 
a prosecution for an attempt to commit robbery com- 
mitted at the same time. — Peoplev. Bentley, 8. C. Oal., 
June 20, 1888; 18 Pac. Rep. 799. 


50. CRIMINAL LAW — Grand Jury — Foreman. By 
permitting the grand jury to elect its foreman and re- 
port its action to the court, and directing the selected 
member to be sworn as foreman, the court in effect ap- 
points the foreman, as it is required to do by law. — 
Blackmore v. State, 8.C. Ark., June 30, 1888; 8S. W. Rep. 
940. 

51. CRIMINAL LAW—Homicide—Bail.— Under Nevada 
law, on petition for a writ of habeas corpus, to be allowed 
bail in a murder case, when it is alleged that the killing 
was manslaughter, the prisoner may prove the allega- 
tions by the witness before the grand jury and others, 
but there must not be material conflict in such evi 
dence to entitle him to bail. — Inre Ferilen, 8. C. Nev., 
June 27, 1888; 18 Pac. Rep. 827. 


52. CRIMINAL Law—Homicide—Self-defense. It is 
error to refuse to charge that, where defendant had 
had carnal intercourse with deceased’s daughter and 
she had left the place, and afterwards deceased met 
defendant ahd assaulted him with an axe, defendant 
would have been justified in killing deceased. — Varnell 
v. State, Tex. Ct. App., June 29, 1888; 9 8. W. Rep. 65. 


53. CRIMINAL Law—Jury—Challenges. Where,ina 
criminal case, the State challenged a juror, because he 
was not on the county’s assessment roll, which was 
sustained by the court, the defendant could not have 
been prejudiced.— State v. Ching Ling, 8. C. Oreg., July 2, 
18588; 18 Pac. Rep. 844. 

54. CRIMINAL LAaw—Larceny — Value. Under Ar- 
kansas law, an indictment for stealing a hog need not 
state the value of the hog. — Walker v. State, 8. C. Ark., 
June 30, 1888; 8 8S. W. Rep. 939. 

55. CRIMINAL LAW—Malicious Mischief. The de- 
struction of a buggy harness is not an offense under 
any Texas statute. — Terry v. State, Tex. Ct. App., June 
23, 1888; 8S. W. Rep. 934. 

56. CRIMINAL LAW—Murder-— Instructions. When, 
in a murder case the defendant is shown to have in- 
flicted a malicious wound and death issues from it, if 
there is any evidence to show that his act was not the 
cause, nor the cause of the cause, of the death, the 
question should be submitted to the jury under proper 
instructions. — Smith v. State, 8. C. Ark., July 3, 1888; 8 S. 
W. Rep. 941. 


57, CRIMINAL Law—Record—Presumption. 
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the fact of the presentment of an indictment in open 
court is not controverted, but there is a motion in 
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arrest of judgment because there is no entry thereof. 
while there are entries from which such presentment 
may be inferred, the motion should be denied, and the 
record should be amended nunc pro tunc. — Johnson v. 
State, S. C. Fla., May 30, 1888; 4 South. Rep. 535. 

58. CRIMINAL LAW — Removing Mortgaged Property. 
The offense of removing from the county property 
subject, is alien without immediately discharging the 
same is not committed by asale to another, who after- 
wards removes the property from the county. — Polk v. 
State, 8. C. Miss., April 23, 1888; 4 South. Rep. 540. 

50. CRIMINAL LAW—Second Judgment—Exceptions.— . 
A, who was on bail, was fined, and was afterwards 
brought into court, when the judgment was set aside 
and he was sentenced to imprisonment. No exception 
was taken, and it did not appear that the first judgment 
had been executed in whole orin part. On appeal the 
second judgment was affirmed. — Williams v. State, 8. C. 
Miss., May 28, 1888; 4 South. Rep. 550. 

60. CRIMINAL Law — Theft — Fraudulent Intent. 
Taking a steer and driving it away to put a board over 
its face to keep it out of the fields, though without the 
owner’s consent, does not constitute theft. — Bryant v. 
State, Tex. Ct. App., June 27, 1888; 8S. W. Rep. 937. 


61. CRIMINAL LAW—Trial— Pleas. It is not neces- 
sary for the jury to find upon pleas of acquittal and 
former jeopardy, which are not entered upon the 
minutes of the courtin the form required by the code.— 
People v. O'Leary, 8.C. Cal., June 26, 1888; 18 Pac. Rep. 
856. 

62. CRIMINAL PRACTICE — Insanity — Evidence. 
Where a defendantin acriminal trial absents himself 
during part of the trial, it iscomp tent to show that his 
absence was the result of insanity. — Peacock v. State, N. 
J. Ct. Err. & App., Aug. 7, 1888; 14 Atl. Rep. 893. 

63. CRIMINAL PRACTICE—Jury—Indictment— Joint De- 
fendants—Statute. Under the Maine statute, giving 
two challenges npon an indictment, and several per- 
sons are indicted together, they are jointly entitled to 
two peremptory challenges, and not two challenges for 
each defendant.—State v. Cady, 8.8. C. Me., June 19, 1888; 
14 Atl. Rep. 940. 

64. DAMAGES— Speculative — Telegrams. In an 
antion for the inaccurate transmission of a telegraphic 




















“ message, anticipated profits, based on the probability 


of plaintiff's horse winning prizes ata trotting race, 
cannot be recovered. — Western U. T. Co. v. Crali, 8. C. 
Kan., June 9, 1888; 18 Pac. Rep. 719. 

65. DECEIT—Action— Damages. A complaint al- 
leged that defendant represented that he was author- 
ized to sell certain property, which plaintiff agreed to 
buy, that the property rose in value and the owner re 
fused to sell, and defendant had no authority to sell 
the property: Held, that no cause of action was stated. 
— Wallace v. Bentley, 8. C. Cal., June 25, 1888; 18 Pac. Rep. 
788. 

66. DEDICATION — Reservation. Where a railroad 
company is about to build its road, lays off an avenue 
a hundred feet wide and reserves 33 feet in the center 
thereof for its track, those who own lots on the avenue 
hold the title only to the line of the 33 foot reservation 
and not tothe center of it. — Pennsylvania, etc. Co. v. 
Ayres, N. J. Ct. Err. & App., Aug. 7, 1888; 14 Atl. Rep. 901. 

67. DEED—Construction — Easement. The reser- 
vation in a deed, of all the roads now upon the land, 
relates only to the easement of public travel. — Capron 
v. Kingman, 8. C. N. H., July 19, 188; 14 Atl. Rep. 868. 

68. DEED—Construction— Fee-simple — “Heirs.” 
By a will the fee-simple will pass without the use of 
the word “heirs,’’ but in a deed that word is necessary 
to convey a fee-simple.— Melick v. Pidcock, N. J. Ct. Err. 
& App., Aug. 6, 1888; 15 Atl. Rep. 3. 

69. DEED— Delivery — Presumption. Where an 
original deed is produced and offered in evidence at 
the trial by the grantee,in the absence of any other 
evidence the presumption is that it was delivered when 
executed.— Windom v. Schappel, 8. C. Minn., June 25, 1888; 
38 N. W. Rep. 757. 























70. DEED — Description — Surplusage. Where a 
deed describes land by meétes and bounds and refers to 
a map, when the map is wrong and cannot be made to 
represent the land it purports to include, parol evi- 
dence may be introdueed to show the true location of 
the land.— Cleveland v. Choate, 8. C. Cal., June 29, 1888; 18 
Pac. Rep. 875. 

71. DEED—Warranty—Covenant— Tax-title. The 
grantee of land who holds under a full warranty can- 
not recover from the grantor the expenses incurred in 
setting aside a tax-collector’s deed, when the tax-pro- 
ceedings were invalid. — Winnipissiogee, etc. Co. v. Marsh, 
8. OC. N. H., July 19, 1888; 15 Atl. Rep. 19. 

72. DEPOSITION—Penalty— Statute. Construction 
of New Hampshire statute relating to the taking of de- 
positions, failure to take them and penalty for such 
failure and recovery thereof.— Farr v. Smith, 8. C. N. H., 
July 19, 1888; 15 Atl. Rep. 22. 

73. DESCENT AND DISTRIBUTION — Estoppel—Release— 
Heir. An heir at law may release to his father all 
claim to a share of the real or personal estate of the 
latter, and will be estopped from claiming any interest 
in the estate upon the death of the father. — Brands v. 
De Witt, N. J. Ct. Err. & App., Aug. 8, 1888; 14 Atl. Rep. 
894. 

74. DivoRcE—Jurisdiction. A divorce will not be 
granted in New Hampshire for a cause arising out of 
the State between parties who did not reside therein.— 
Norris v. Norris, 8. C. N. H., July 19, 1888; 15 Atl. Rep. 19. 

75. EASEMENT—Right of Way—Adverse Possession.— 
An adverse possession for twenty years will bar a 
private right of way, although such right of way was 
dedicated to public uxes by the sume deed but not ac- 
cepted by the public. — Street v. Grifiths, N. J. Ct. Err. & 
App., Aug. 4, 1888; 14 Atl. Rep. 898. 

76. EJECTMENT—Possession—Third Parties. Per- 
sons who enter into possession of premises after the 
institution of an action of ejectment, but are not parties 
to the suit and do not enter under the defendants, 
either in good faith or collusively, cannot be turned out 
of possession under the judgment obtained in the case, 
regardless of the value of their title.— Irving v. Cunning- 
ham, 8. C. Cal., June 27, 1888; 18 Pac. Rep. 878. 

77. ESECTMENT—Writ of Possession—Third Party.—— 
Onewho enters premises, pending an action of eject- 
ment, under a conveyance from defendant, in a pro- 
ceeding after recovery for a writ of possession has the 
burden of proof to show that she holds under an inde- 
pendent title, when he so asserts.— Ritchie v. Johnson, 8. 
C. Ark., July 3, 1888; 8S. W. Rep. 942. 

78. EMINENT DOMAIN—Damages. In condemnation 
proceedings of land for a railroad mere future or spec- 
ulative contingencies cannot be regarded. — Ellsworth, 
etc. R. R.v. Maxwell, 8. C. Kan., July 7, 1888;18 Pac. Rep. 
819. 

79. EMINENT DoMAIN—Possession— Appeal.——Where 
plaintiff in eminent domain, after judgment on pending 
appeal, takes possession of the land without an order 
of court, the court may order possession to be restored 
to defendant. — Neale v. Superior Court, 8. C. Cal., June 
18, 1888; 18 Pac. Rep. 790. 

80. Equiry—Contracts—Rescission.—-Circumstances 
stated under which a contract for the purchase of a 
summer hotel was ordered to be rescinded. Gray v. 
Bowman, N. J. Ct. Chan., Aug. 10, 1888; 14 Atl. Rep. 905. 

81. Equirry—Judgment—Satisfaction — Creditor. 
Equity will afford no relief to one who claims asa 
creditor when it appears that his demand had been 
merged in a judgment which had been satisfied in full 
by the sale of defendant’s land to him.—Davis v. Walton, 
8. J. C. Me., July 25, 1888; 15 Atl. Rep. 48. 

82. Equiry—Jurisdiction — Mistake. Equity will 
not order the removal of buildings which were placed 
on plaintiff's land by the innocent mistake of the de- 
fendant, if it appears that the injury caused by the 
removal would be very much greater than the loss suf- 
fered by the plaintiff. — Hunter v. Carroll, 8.C. N. H., 
July 19, 1888 ; 15 Atl. Rep. 17. 
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83. Equiry—Rescission of Contract — Demurrer. 
Where a complaint for the rescission of a contract for 
the sale of land alleges an offer to return the money re 
ceived without specifying when it was made, an objec- 
tion on that ground can only be raised by special 
demurrer.—Newman v. Smith, 8. C. C. Cal., June 25, 1888; 
18 Pac. Rep. 791. 

84. Equiry—School-lands—Sale. A petition to set 
aside a sale of school-launds for illegality and fraud, 
which does not set up the particulars thereof nor offer 
to return the money paid, is not sufficient. — State v. 
Garlander, 8. C. Kan., July 7, 1888; 18 Pac. Rep. 818. 

8. Equiry—Specific Performance— Consideration.— 
The specific performance of a contract will not be en 
forced unless there is a suffieient consideration, nor 
where such performance would be inequitable and work 
a hardship upon one of the parties. Circumstances 
stated under which specific performance of a husband’s 
renunciation of inheritance from his wife was refused. 
—Eaton v. Eaton, &. C. N. H., July 19, 1888; 14 Atl. Rep. 867. 

86. Equiry—Specific Performance — Laches.—Where 
the vendee in an agreement for sale of lands tenders 
the money more than three years after the maturity of 
his note, and more than two years after the last pay- 
ment of interest, which was payable monthly, equity 
will not decree specific performance when the land has 
in the meantime increased in value. — Requa v. Snow, 8. 
C. Cal., June 19, 1888; 18 Pac. Rep. 862. 

87. ERROR—Writ of— Supersedeas. The law as to 
the issuance of writs of error, including cases of habeas 
corpus, and as to supersedeas, stated.— McIver v. Marshall, 
8. C. Fla., Jan. 12, 1888; 4 South. Rep. 563. 


88. EVIDENCE—Judgment—Admissibility. ——A record 
in another case cannot be objected to as evidence by a 
party thereto, because the case involved other parties, 
but this does not apply to one who was a nominal party. 
—Krause v. Herbert, 8. C. Oreg., July 2, 1888; 18 Pac. Rep. 
852. 











89. EVIDENCE—Survival—Presumption.—— W here both 
husband and wife were murdered and then burned up 
in their house, under California law, both being between 
50 and 60 years of age, the husband will be presumed to 
have been the survivor. — Hollister v. Cordero, 8. C. Cal., 
June 22, 1888; 18 Pac. Rep. 855. 

90. EXECUTORS—Accounts — Disbursements. An 
administrator is entitled to credit for moneys paid out 
for the repairs or preservation of plantation buildings 
and machinery and for insurance of gin house.— Succes- 
sion of Sparrow, 8. C. La., May 7, 1888; 4 South. Rep. 513. 


91. EXECUTORS—Appointment — Collateral Attack —— 
The authority of an administrator cannot be collater- 
ally attacked on the ground that he has not taken the 
Oath of office. — Gallaher v. Holland, 8. C. Nev., July 14, 
1888 ; 18 Pac. Rep. 834. . 

92. ExECUTORS— Claims against Estate — Limitations. 
Under Mississippi law, a claim against an estate is 
not barred, so long as there is no administration 
thereof. — Perkins v. Sturdivant, 8. C. Miss., May 28, 1888; 
4 South. Rep. 555. 

938. EXECUTORS—Funeral Expenses —Tombstone. 
Expenses of the erection of a tombstone, may under 
California law, be paid out of the estate of the deceased 
as funeral expenses. — Van Emon v. Superior Court, 8. C. 
Cal., June 16, 1888; 18 Pac. Rep. 877. 

94, EXECUTORS—Sales—Purchasers. An heir con- 
veyed his interest in an estare to the administrator, 
who sold part of the realty to a purchaser in good faith, 
but such deed was set aside as to the heirs: Held, that the 
purchaser was entitled to the share of the purchase 
price assigned to the administrator by such heir. —Pool 
v. Ellis, 8. C. Miss., May 7, 1888; 4 South. Rep. 541. 

95. ExECUTORS—Sales—Rights of Heirs. In order 
to restrain the execution of an order provoked to pay 
debts, the heir must not merely allege, but prove, that 
debts do not exist.—Succession of Worley, 8. C. La., June 
14, 1888; 4 South. Rep. 570. i 

96. EXECUTORS—Sale of Realty—Title.—— A purchaser 




















of realty at an administrator’s sale cannot defend 
against the purchase price on the ground that the land 
is subject toa homestead in favor of the widow, since 
he takes only sueh title as the administrator could sell. 
—Cummings v. Johnson, 8. C. Miss., Feb. 27, 1888; 4 South. 
Rep. 541. 

97. EXECUTOR AND ADMINISTRATOR — Accounting — 
Heir. The heir at law of a testator has such an in- 
terest though it may be contingent as will authorize 
him to file a petition requiring an accounting from the 
executor.— Rogers v. Marston, 8. J. C. Me., June 12, 1888; 15 
Atl. Rep. 22. 

98. FEES—Criminal Cases—When Payable. Under 
Florida law, neither a State attorney nora county so- 
licitor is entitled to payment of a conviction fee till 
after sentence and the failure of the defendant to pay 
by the sheriff against the defendant.— State v. Barnes, 8. 
C. Fla., May 30, 1888; 4 South. Rep. 560. 

99. FORCIBLE ENTRY AND DETAINER—Possession. 
Where defendant came to plaintiff on the evening of 
the day the latter took possession of property and 
wanted to know by what authority he was there but 
made no hostile demonstration, plaintiff's possession is 
sufficient to enable him to sue for forcible entry and 
detainer, under Code Civil Prac. Cal. § 1160.— Bank of 
California v. Taaffe, 8. C. Cal., June 20, 1888; 18 Pac. Rep. 
781. 

100. FORGERY—Indictment—Variance. An indict- 
ment which charges the defendant with forging an 
instrument purporting to be signed by A, and sets out 
an instrument purporting to be signed by B, is bad on 
demurrer for repugnancy. — State v. Horan, 8. C. N. H., 
July 19, 1888; 15 Atl. Rep. 20. 

101. FRAUDULENT CONVEYANCES — Chattel Mortgage. 
—— When a debtor executes a deed of trust on a stock 
of goods to secure a debt and remains in possession, 
conducting the business as before, the deed is fraudu- 
lent as to creditors, though the deed provides for such 
continued possession. — Johnston v. Tuttle, 8. C. Miss., 
May 28, 1888 ; 4 South. Rep. 553. 

102. GUARDIAN AND WARD— Sale — Account. The 
account of a special guardian appointed in chancery to 
sell the reali estate of an infant will be restated on the 
petition of the sureties upon her bond. — Chandlerv. , 
Birkholm, N. J. Ct. Err. & App., Aug. 1, 1888; 14 Atl. Rep. 
888. 

108. HigHways—Obstructions—Actions.——-An action 
for an alleged encroachment upon land claimed as a 
highway, which was erected before the highway was 
laid out, must be brought under Pol. Code Cal. § 2695.— 
Smith v. Talbot, 8. C. Cal., June 25, 1888; 18 Pac. Rep. 795. 

104. HIGHWAY—Survey. Where in an application 
for a highway the terminal points are clearly indicated 
and the intermediate points and courses are qualified 
by such a word as “about,” the surveyor may follow his 
own judgment in laying off the road so that it runs from 
one terminus to the other. — State v. Rulon, 8.C.N. J., 
July 27, 1888; 14 Atl. Rep. 881. 

105. HomiIciDE—Self defense — Evidence — Character. 
—— Circumstances stated under which it was held 
competent for a defendant indicted for murder to in- 
troduce evidence of the general character of the de- 
ceased for violence.-- State v. Turner, S.C. 8. Car., June 
21, 1888; 6 8S. E. Rep. 891. 

106. HUSBAND AND WIFE—Homestead— Devise. A 
devise by a married woman to her brother of her sep- 
arate real estate, which has been occupied by heself 
and husband as a homestead, is valid.—Kelly v. Alred, 8. 
C. Miss., May 28, 1888 ; 4 South. Rep. 551. 

107. HUSBAND AND WIFE — Public Merchant. To 
bind the wife as a public merchant, the business must 
be conducted in her name and it must be separate from 
that of her husband.— Queyvouze v. Capmartin, 8. C. La., 
March 5, 1888; 4 South. Rep. 497. 

108. HUSBAND AND WIFE—Statute— Deed. 
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the statute allowing a married woman to convey her 
lands without her husband joining in the deed, it is 
competent for such a woman to convey her land di- 
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rectly by deed to her husband. — Sarage r. Savage, 8. J. 
C. Me., June 30, 1888; 15 Atl. Rep. 43. 

109. INFANcy—Judgment—Vacation. A judgment 
obtained against an infant upon insufficient notice and 
without any appearance by guardian or other repre- 
sentative, may be vacated in the same court, where 
neither the infancy nor the erroneous action appears in 
the record, but such action must be brought within two 
years after he obtains his majority. — Delashmutt v. 
Parrent, 8. C. Kan., June 9, 1888; 18 Pac. Rep. 712. 

110. INFANT—Service of Process. Under Missis- 
sippi law, a court cannot acquire jurisdiction over an 
infant by personal process, unless it appears that pro- 
cess was served on his father, mother, or guardian, or 
that he had none such in the State.—Jones v. Mathews, 8. 
C. Miss., May 21, 1888; 4 South. Rep. 547. 

111. INJUNCTION— Laches. A bill in equity by tax- 
payers to prevent acorporation from aiding a military 
company to build an armory, is too late if the bill is 
filed two months and a half after the note has been 
taken, and after the building has been begun.— Chamb- 
erlain v. Town of Lyndeborough, 8. C. N. H., July 19, 1888; 
14 Atl. Rep. 865. 

112. INSANITY—De Lunatico Inquirendo. Upon a 
writ of de lunatico inquirendo the evidence must show 
that the imbecile is unfit to be trusted with the manage- 
ment of his person as well as of his estate.—Jn re Linds- 
ley, N. J. Ct. Err. & App., Aug. 9, 1888; 15 Atl. Rep. 1. 

113. INSOLVENCY—Jurisdiction — Foreign Corporation. 
Under California law, the eourts there have juris 
diction of proceedings in involuntary insolvency 
against a foreign corporation, which has property and 
a place of business in the State. — In re Castle Dome M. & 
S. Co., 8. C. Cal., June 25, 1888; 18 Pac. Rep. 794. 

114, INSOLVENCY—Prac ice — Continuance. Con- 
struction of Maine insolvent laws. In insolvent pro 
ceedings a creditor may, in a proper case, ask a 
continuance for the purpose of filing a claim against the 
insolvent.— Robinson v. Chase, 8. J.C. Me., June 12, 1888; 
14 Atl. Rep. 939. 

. 115. INSOLVENCY — Procedure — Creditors. Any 
creditor may oppose the appointment ofa syndic, or 
charge fraud against the insolvent debtor, by means of 
an opposition laid before the court within ten days 
next following the meeting of creditors. — Spears v. His 
Creditors, 8. C. La., June 13, 1888; 4 South. Rep. 567. 

116. INSURANCE — Overvaluation — Application. 
Where an insuran policy makes the application a 
warranty, and avoids it, if in any false representation 
as to value is made within the written application or 
otherwise, and the insured states the value at $1,500, when 
the real value is $1,300, and the agent inserts $1,800 in 
the application which the insured signs without read- 
ing, the policy is not vivitated, ifthe representation is 
false, unless intentionally or fraudulently made. — 
Wheaton v. North B. § M. I.4Co., 8. C. Cal., June 7, 1888; 18 
Pac. Rep. 758. 

117. INSURANCE—Risk—Contract. A policy of in- 
surance will not cover goods on the wharf, described as 
goods laden or to laden on board ship A, when the 
policy also states that the risk shall not attach till 
after the lading thereof on ship A. — Cottam v. Merchant, 
etc. I. Co., 8. C. La., March 26, 1888; 4 South. Rep. 510. 

118. INTOXICATING LIQUORS — Drunkenness — Indict- 
ment. A complaint for drunkenness on the public 
street, under Rev. St. as amended by St. 1885, is fatally 
defective if it does not allege that the defendant was 
“found intoxicated” on the street.— State v. Carville, 8. J. 
C. Me., June 2, 1888; 14 Atl. Rep. 942. 

119. INTOXICATING LIQUORS —Indictment— Pleading — 
Evidence. Where an indictment charges the un- 
lawful selling of intoxicating liquors with a continuando, 
the evidence must show sales within the time limited.— 
State v. Small, 8. J.C. Me., June 23, 1888; 14 Atl. Rep. 942. 

120. IRRIGATION —Riparian Rights. An upper ri- 
parian proprietor may use a reasonable amount of the 
water of anatural stream to irrigate his riparian land, 
but cannot use all of it for that purpose, nor can he use 









































any of the water to irrigate land not riparian.— Gould v. 
Stafford, 8. C. Cal., June 28, 1888; 18 Pac. Rep. 879. 

121. JUDGE — Disqualification. Under statute of 
1862, the interest disqualifying a judge from sittingin a 
cause must be a property interest therein. The interest 
in common with others in a public matter does not dis- 
qualify.— Sauls v. Freeman, 8. C. Fla., May 29, 1888 ; 4 South. 
Rep. 525. 

122. JUDGMENT—Lien—Purchaser. A purchaser of 
property subject to a judgment lien, of which he had 
notice, cannot claim the benefit of the occupying claim- 
ant’s act against the purchaser at a judicial sale, in 
proceedings to enforce the lien.— Rounsaville v. Hazen, 8. 
C. Kan., June 9, 1888; 18 Pac. Rep. 689. 

123. JUDGMENT— Parties. When a party is joined 
as a defendant in a suit, and no judgment is entered or 
rendered either for or against him in the final decree, 
the cause‘s not disposed of as to him.— Shultz v. McLean, 
8. C. Cal., June 19, 1888; 18 Pac. Rep. 775. 

12%. JUDGMENT — Res Adjudicata — Pleadings. A 
judgment on the merits is an absolute bar as to every 
matter which was offered and received to sustain or 
defeat the claim, or might have been offered. Admis- 
sions made in the pleadings are not excepted from the 
rule.—Sauls v. Freeman, 8. C. Fla., May 29, 1888; 4 South. 
Rep. 525. 

12%. JUDICIAL SALES—Bona Fide Purchaser. The 
purchaser of real estate, upon the faith of a judicial de- 
cree from the plaintiff, occupies as favorable a position 
as though he were the purchaser at the judicial sale.— 
Ashmore v. McDonnell, 8.C. Kan., July 7, 1888; 18 Pac. 
Rep. 821. 

126. JurY — Verdict — Irregular Verdict. After a 
jury has been discharged for failure to agree, and after- 
ward meet and render a verdict, which the court ac- 
cepts, such verdict will be set aside upon appeal.— 
Richards v. Page, 8. J.C. Me., May 31, 1888; 14 Atl. Rep. 
933. 























127. JusTicE—Criminal Jurisdiction. Under Mis- 
sissippi law, justices of the peace have jurisdiction over 
unlawful retailing.—Sloan v. State, 8. C. Miss., May 28, 
1888; 4 South. Rep. 550. ; 

128. LANDLORD AND TENANT—Title by Prescription.—- 
Prescription acquirendi causa cannot be acquired under 
a title resulting from a lease.—Parish Board v.Edrington, 
8. C. La., June 15, 1888; 4 South. Rep. 574. 


129, LIMITATIONS—Judgments—Executor. An ex- 
ecution issued on motion of a foreign administrator of 
the plaintiff is void, and does not prevent the statute of 
limitations from running against the judgment, under 
Mississippi law.—Jackson v. Scanland, 8. C. Miss., May 28, 
1888 ; 4 South. Rep. 552. 


130. LIMITATIONS—Vendor—Real Estate. A, Oown- 
ing an interest in a tract of land, agreed to convey a 
part thereof to B, if he would procure a United States 
patent therefor. A patent was procured September 1, 
1876; Bsued on the contract August 6, 1882: Held, that 
the action was barred, plaintiff never having been in 
possession of the land.—Luco v. Toro, 8. C. Cal., June 27, 
1888 ; 18 Pac. Rep. 866. 

131. LIMITATION OF ACTION—Running of Statute. 
Interpreting the Kansas statute of limitations.— Dobson 
v. Voyes, 8S. C. Kan., June 9, 1888; 18 Pac. Rep. 697. 

132. MANDAMUS—Courts— ! urisdiction. An appli- 
cation for a writ of mandate to the surveyor-general 
should be made in the superior court.—Johnson v. Reich 
art, 8. C. Cal., June 26, 1888; 18 Pac. Rep. 858. 

133. MECHANIC’s LIEN—Tools—Machinery. Under 
California law, blacksmithing and repair work done on 
machinery and tools used in developing a mine may be 
made a lien on the entire mining property.—Mailone v. 
Big Flat G. Co.,8. C. Cal., June 16, 1888; 18 Pac. Rep. 772. 

134. MORTGAGE— Possession — Statute. Under the 
laws of Maine, a mortgagee may recover possession of 
the mortgaged premises, if there is no agreement to the 
contrary.— Hadley v. Hadley, 8. J. C. Me., July 25, 1888; 15 
Atl. Rep. 47. 
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135. MORTGAGE—Release—Quitclaim— Fraud. The 
quitclaim deed of a mortgagee confers upon its grantee 
no title as against an intermediate mortgagee, whose 
release had been obtained by fraud, and no payment of 
the mortgage debt had been either pleaded or proved. 
—Farrell v. Lewis, 8. C. Err. Conn., June Term, 1887; 14 
Atl. Rep. 931. 

136. MORTGAGE—Satisfaction—Estoppel. Where a 
mortgagor puts into the hands of an agent money to 
pay off the mortgage, and the mortgagee accepts the 
agent’s note in place of part of the money, he is estop- 
ped after ten years from setting up the claim that the 
mortgage debt has not been paid.—Rinesmith v. Slote, N. 
J. Ct. Err. & App., Aug. 4, 1888; 14 Atl. Rep. 900. 

137. MUNICIPAL CORPORATIONS— Contracts—Record.— 
Under Colorado law, an order of a city council accept- 
ing a bid for street work must in the record entry show 
the concurrence of a majority of the members thereof, 
and that the yeas and nays were called, and without 
such entry a contract based thereon is not binding on 
the city.—Sullivan v. Leadville, 8. C. Colo., June 15, 1888; 
18 Pac. Rep. 736. 

138. MUNICIPAL CORPORATIONS—Exercise of Power.— 
Where a corporation is invested with full power over a 
subject, and the mode of exercise of the power is not 
limited by the charter, it may exercise it in any man- 
ner most convenient.—Beers v. Dalles City, 8. C. Oreg., 
June 7, 1888; 18 Pac. Rep. 835. 

139. MUNICIPAL CORPORATION — Taxation. The 
power to exempt water works and other property of 
water companies applies onlyto the prospective con- 
struction of such work, and cannot be conferred by 
a municipal corporation upon such works already in 
existence.— Bowen v. Newell, 8. C. R. 1., May 25, 1888; 14 
Atl. Rep. 875. 

140. MUNICIPAL CORPORATIONS — Warrants — Man- 
d land: is the proper remedy to compel 
the auditor to sign a street assessment warrant, under 
California law.— Wood v. Strother, 8. C. Cal., June 13, 
1888 ; 18 Pac. Rep. 766. 

141. MURDER — Evidence — Former Indictment. 
Where, in atrial for murder, it appears that the de- 
ceased had formerly prosecuted the defendant on a 
charge of burglary and stealing, threats made by the 
defendant against the deceased, with reference to such 
charge, are admissible in evidence.—Carden v. State, 8. 
C. Ala., July 26, 1888; 4 South. Rep. 823. 

142. NEGLIGENCE—Contributory — Recklessness. 
The fact that one has carelessly put himself in a place 
of dangeris generally not an excuse for another to 
recklessly or wantonly injure him.—Kansas P. R. Co. v. 
Whipple, 8. C. Kan., June 9, 1888; 18 Pac. Rep. 730. 

143. NEGLIGENCE—Contributory—Rauilroad Crossing.— 
One who drives a team across a railroad track in front 
of an engine, which is blowing off steam, who knows 
the danger, cannot recover for injuries inflicted by the 
frightened team.—Union P. R. Co. v. Hutchinson, 8. C. 
Kan., June 9, 1888; 18 Pac. Rep. 7:5. 

144. NEGLIGENCE—Contributory Negligence—Carrier. 
——Circumstances stated under which it was held 
that a passenger on a street railroad, who was standing 
on the platform of a car, was not so far guilty of con- 
tributory negligence as to authorize the court to with- 
draw the case from the jury.—City Ry. Co. v. Lee, N. J. 
Ct. Err. & App., July 31, 1888; 14 Atl. Rep. 883. 

145. NEGOTIABLE PAPER—Delay. Where the payee 
of an accommodation check transferred it to the 
plaintiff, giving him a mortgage to secure it, and stipu- 
lated that plaintiff should not present it for fifteen 
days, and afterward absconded, and plaintiff after- 
wards presented the check, and payment was refused 
by the bank: Held, in a suit by plaintiff against the 
drawer, that the question was one of fact, and that the 
evidence supported the judgment in favor of the plaint- 
iff.— Wilburn v. Williams, 8. C. R.1., June 16, 1838; 14 Atl. 
Rep. 878. 

146. NEGOTIABLE PaPER—Demand and Notice—Pro- 
test. If the maker of a note has a known domicile 





























in the State, the holder must present it for payment 
there, although he knows or believes that the maker is 
absent.— Glaser v. Rounds, 8. C. R. I., May 25, 1888; 14 Atl. 
Rep. 863. 

147. NUISANCE—Common Nuisance—Indictment. 
Under the statute, making the keeping of a stationary 
steam engine without a license a nuisance, the indict- 
ment is bad on demurrer, unless it shows that no 
license was obtained.—State v. Davis, 8. J. C. Me., Aug. 3, 
1888; 15 Atl. Rep. 41. 

148. PARTNERSHIP — Accounting. Circumstances 
stated under which it was held that a partner, who had 
agreed that his copaartner should have all the firm 
property upon paying all the debts, was nevertheless 
entitled to an accounting.—Dignan v. Dignan, N. J. Ct. 
Ct. Chan., Aug. 3, 1888; 14 Atl. Rep. 887. 

149. PARTNERSHIP — Equity — Burden of Proof. 
Where the administrator of a deceased partner files a 
bill against the surviving partner, charging him with 
obtaining by fraud a sale of intestate’s interest in the 
firm to him, an answer, setting up the sale and denying 
the fraud, does not shift the burden of proof from the 
plaintiff, and if he fails to sustain his charges the bill 
will be dismissed.—Farrington v. Harrison, N. J. Ct. Err. 
& App., July 28, 1888; 15 Atl. Rep. 8. 

150. PARTITION—Report of Commissioners. The 
report of commissioners in partition should distinctly 
show the share allotted to each person, and where a 
reference to public records and memorials of the lo- 
cality does not make them certain, a field book and 
map should accompany the report.—Mansfield v. Olsen, 
8. C. Miss., May 21, 1888; 4 South. Rep. 545. 

151. PARTITION—Title. Where, in a partition pro- 
ceeding, some of the parties claimed title by purchase 
from a third person, such action will be treated as pre- 
senting a question of title.—Brock v. Nelson, 8. C. 8. Car., 
June 26, 1888; 6 8. E. Rep. 901. 

152. PLEADINGS—Balance on Account. A balance 
due on an account constitutes only one cause of ac- 
tion.— Tootle v. Welis, 8. C. Kan., June 9, 1888; 18 Pac. Rep. 

153. PLEADING—Canceling Contract—Fraud.— Where 
the cancelation of a contract is soughton the ground 
of fraud and illegality, the specific facts thereof must 
be set forth.—State v. Williams, S. C. Kan., June 9, 1888; 
18 Pac. Rep. 727. 

154. PLEADING—Corporations—Contract. A com- 
plaint, which alleges a contract ma@e by a corporation, 
which is set gut in haec verba, and purports to be signed 
by its president, need not aver his authority.— Malone v. 
Cresent C. M. § T. Co., 8. C. Cal., June 27, 1888; 18 Pac. 
Rep. 858. 

155. PLEADING — Issue. Where in an action on a 
promissory note it was alleged that defendants were 
partners and this was specifically denied in the plea: 
Held, that the plea presented a substantial issue which 
should go the jury and should not be stricken out as 
either “sham, irrelevant, or frivolous ” — Herr v. Cock- 
ran, 8. C. 8. Car., June 26, 1888; 6 S. E. Rep. 905. 

156. PLEADING—Negligence—Findings. A plaintiff 
alleged damages caused by negligently allowing sparks 
to escape from an engine, and the jury found that the 
fire was permitted to escape by the negligence of the 
engineer, or some defect in engine, or both, the evi- 
dence not warranting them in saying which: Held, that 
the court could not render judgment for plaintiff on 
such finding. — St. Louis, etc. R. R. v. Fudge, 8. C. Kan., 
June 9, 1888; 18 Pac. Rep. 720. 

157. PLEADINGS — Uncertainty. A complaint al- 
leges that A is indebted to B for defending various suits, 
drawing deeds, and for consultation, between certain 
dates, in a certain sum, is demurrable for uncertainty.— 
Wise v. Hogan, 8. C. Cal., June 20, 1888; 18 Pac. Rep. 784. 

158. PLEADINGS—Waiver of Defects—Quieting Title.—— 
In an action to quiet title under the code by one in pos- 
session, when the demurrer that the petition does not 
state a cause of action, is overruled, and no exceptions 
are taken and pleadings put into the merits, such ob- 
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jections are waived, — Sanford v. Weeks, 8. C. Kan., July 
7, 1888; 18 Pac. Rep. 823. 

159. PooR Laws—Settlement— Misnomer. A mis- 
nomer will not deprive a pauper of his settlement 
gained in accordance with the poor law. — Canaanv. 
Grafton County, 8. C. N. H., July 19, 1888; 15 Atl. Rep. 18. 

160. POOR AND PooR Laws The overseers of the 
poor cannot remove a pauper to the poor farm, if by 
doing so they endanger his health or life. — Derry v. 
County of Rockingham, 8. C. N. H., July 19, 1888; 14 Atl. Rep. 
866. 

161. PRACTICE—Affidavit—Publication., An affida- 
vit for publication of summons sufficiently shows a 
cause of action, under California law, which refers to 
and adopts the complaint on trial. — Leagie v. California 
S. R. R., 8. C. Cal., June 19, 1888; 18 Pac. Rep. 777. 

162. PRACTICE—Nonsuit— Cost — Stay of Proceedings. 
Where, in a previous action, the plaintiff has been 
nonsuited on the merits, the court will stay proceedings 

until he has paid the cost awarded against him in the 
previous action. — Robinson v. Merchants’, etc. Co.. 8. C. 
R. L., May 15, 1888; 14 Atl. Rep. 860. 

163, PRACTICE—Reference—Report. When a party 
has submitted the whole case to a referee without ob- 
jection, itis then too late to urge that the referee had 
lost jurisdiction because a term of court had intervened 
between the order of reference and the report, wherein 
no order for continuing the report or extending the 
time for a report was made.—Seiker v. Pracht, 8. C. Kan., 
June 9, 1888; 18 Pac. Rep. 718. 

164. PRINCIPAL AND SURETY—Sheriff’s Bond. It is 
no defense to asuit against the sureties on a tax-col- 
lector’s bond, that a cosurety was discharaged there- 
from on his own application, as provided by law, though 
the principal was not then indebted, and by such dis- 
charge the bond was reduced below the amount required 
by law, and the clerk failed to publish notice of the 
withdrawal and of the filing of the supplementary bond. 
—People v. Otto, 8. C. Cal., June 27, 1888; 18 Pac. Rep. 869. 

165. PUBLIC LaNDS—Sale— Canceling. When the 

-State voluntarily comes into court, asking the deter- 
mination of its rightsin a mere.business transaction 
with an individual, the same rules will generally govern 
as are applicable in suits between other parties, and 
where it wishes to cancel the sale of public land it 























must tender back the money received therefor.—State v. | 


Dennis, 8. C. Kan., June 9, 1888; 18 Pac. Rep. 723. 

166. QUIETING TITLE — Summons — Publication. 
Where the defendant in an action to quiet title, brought 
by the person in possession, is a non-resident, service 
may be made by publication.—Dillon v. Heller,8.C. Kan., 
June 9, 1888; 18 Pac. Rep. 693. 


167. QUO WARRANTO — Fictitious Controversy. A 
quo warranto filed to determine who has the power of 
appointment, wherein it is apparent that defendant will 
remain in office whatever may be the decision, will be 
dismissed. — State v. McCullough, 8. C. Nev., July 3, 1888; 
18 Pac. Rep. 756. 

168. RAILROAD COMPANIES—Crossing—Tunnel. A 
railroad company though bound to bridge or tunnel a 
highway crossing when pr cticable, is not bound to 
make atunnel where the engineer says it would be in 
danger of being flooded.—Hyne v. Wilmington, etc. Co., 8. 
C. Del., May 31, 1888; 14 Atl. Rep. 922. 

169. RAILROAD COMPANIES=Nuisance. A railroad 
company using, for the purpose of a terminal yard, a 
portion of a street, over which it has only a right of 
way, is responsible for any nuisance, public or private, 
thereby created. — Thompson v. Pennsylvania, etc. Co., N. 
J. Ct. Chan., Aug. 10, 1888; 14 Atl. Rep. 897. 

170. RELIGIOUS SOCIETY—Perversion— Injunction._—— 
Where some of the officers and members of an independ- 
ent church intrude into it an instrument of music 
and form of worship contrary to their established prin- 
cipals and laws and against the protest of the majority 
ofthe members, equity will restrain such action. — 
Hackney v. Vawter,5.C. Kan., June 9, 1888; 18 Pac. Rep. 
699. 

















171. RES ADJUDICATA—Questions Passed on.—— Where 
a partner filed a bill against his copartner to compel a 
transfer of a half interest in partnership land held in 
the latters name, and the court granted the request, 
but refused to order an accounting for the rents and 
profits, because all the partnership affairs were not 
included, the matter of the accounting is not res adjudi- 
cata. — Davis v. Davis, 8. C. Miss., May 31, 1888; 4 South. 
Rep. 554. 

172. SCHOOL LaND—Application to Purchase. ——- The 
action to try the question, as to which of two appli- 
cants is entitled to purchase school lands, is purely 
statutory, and involves no equitable doctrine.—Campbel; 
v. Hayes, 8.C Cal., June 27, 1888; 18 Pac. Rep. 860. 

178. SET-OFF — Counterclaim — Consent. In an 
action by an heir at law for rent, the defendant, by con- 
sent, filed an accountin set off against the deceased: 
Held, that this was in the nature ofa reference, and a 
verdict for the plaintiff would not be set aside. — Bolan 
v. Crooker, S. J. C. Me., May 31, 1888; 14 Atl. Rep. 935. 

174. SHERIFF — Limitations. When a sheriff is 
ex officio tax-collector and gives a separate bond therefor, 
an action on{his bond as tax-collector is not barred 
under Code Civil Prac. Cal. § 339. — People v. Burkhart, 8. 
C. Cal., June 19, 1888; 18 Pac. Rep. 776. 


175. SLANDER—Words Actionable Per Se. Certain 
words spoken against a woman held to be actionable 
per se.—Kelly v. Flaherty, 8. C. R. 1., May 25, 1888; 14 Atl. 
Rep. 876. 

176. SPECIFIC PERFORMANCE — Minor Mistake. 
Specific performance of a contract of sale should be 
granted, where it was not procured by fraudul«nt rep- 
resentations, though the vendor made erroneous state- 
ments as to a minor provision of the contract. — Wilson 
v. McLaughlin, 8. C. Colo., June 15, 1888; 18 Pac. Rep. 739. 


177. TAXATION—Assessment— Statute. Construc- 
tion of Rhode Island statutes relative to assessment of 
property for taxes, returns of taxable property and ex- 
emption from taxation of certain personal property. — 
Coventry Co. v. Assessors of Taxes, 8. C. R. I., June 2, 1888; 
14 Atl. Rep. 877. 

178. TAXATION—License—Street Railway.——Operating 
astreet railway by horse or steam is a business, on 
which a license may be imposed under the law and city 
ordinance. — City of New Orleans v. New Orleans R. R., 8. 
C. La., May 23, 1888; 4 South. Rep. 512. 


179. 'TaXaTION—Mortgage—Sale. It is the duty of 
the mortgagor to pay the taxes on mortgaged property, 
and when in possession of the property he cannot allow 
taxes to become delinquent and then bya purchase 
cut off the mortgage. — Beltram v. Villere, 8. C. La., May 
24, 1888; 4 South. Rep. 506. 

180. TAXATION—Owner— Sales. A tax-sale under 
an assessment of taxes of 1888 in the name of a deceased 
person, to whom the property did not belong at the 
time, is without effect, and no judgment subsequently 
rendered on motion can give it validity. — Kerns v. Col- 
lins, 8. C. La., May 7, 1888; 4 South. Rep. 498. 

181. TAXATION — Redemption. onstruction of 
Rhode Island statutes relative to the redemption of 
land sold for taxes. The owners of three-fourths of a 
tract must pay the puruhaser the tax with the penalty 
on the whole tract, not on their interest only.—Chace v. 
Durfee, 8. C. R. 1., June 23, 1888; 14 Atl. Rep. 919. 

182. TAXATION—Sales—Limitations. The prescrip- 
tion of three years cannot bar an action to annula 
tax-title, which is absolutely null as being founded on 
an illegal assessment and sale. — Beltram v. Villere, 8. C. 
La., May 24, 1888; 4 South. Rep. 506. 

183. TAXATION — Sales — Tenant in Common. A 
tenant in common cannot require his cotenants’ inter- 
est by allowing the taxes to become delinquent and 
purchasing atthe tax-sale. A deed thus obtained is 
void. — Delashmutt v. Parrent, 8. C. Kan., June 9, 1888; 18 
Pac. Rep. 712. 

184. TAXATION — Tax-titles — Unpatented Land. 
Where by the act creating a corporation it was pro- 












































324 THE CENTRAL LAW JOURNAL. No. 13 








vided, that certain lands of the State should be issued 
to it upon its filing acertain bond. Afterwards the land 
was taxed as the corporation’s property and sold for 
non-payment of the taxes. The holder of a patent 
therefor has a better title than the purchaser of the 
tax title, it not appearing that the bond was filed or a 
patent issued to the company.— Hardy v. Hartman, S. C. 
Miss., May 31, 1888; 4 South. Rep. 545. 

185. TAXATION—Uniformity— Licenses. The object 
of article 206 of the constitution was to authorize license 
taxation by graduation and not to require it to be 
equal and uniform.— State v. Liverpool, etc. Co., 8. C. La., 
May 7, 1888; 4 South. Rep. 504. 

186. TELEGRAPH COMPANY — Damages. Where a 
telegraph company negligently fails to transmit to the 
plaintiff a telegram, which the seller was under no legal 
obligation to forward, whereby plaintiff suffered loss in 
the sale of his cotton: Held, that the telegraph com- 
pany was not liable because the damages were too 
remote. — Frazer v. Western, etc. Co., 8. C. Ala., July 18, 
1888 ; 4 South. Rep. 831. 

187. TowNn— Collection — Bond. Where the same 
person is town collector and town treasurer, and pays 
the money to the State treasurer, the sureties on his 
collector’s bond are not liable.— Norridgewock v. Hale, 8. 
J.C. Me., June 2, 1888; 14 Atl. Rep. 943. 

188. TRusT—Power—Advancement.——Where a trustee 
holds a fund for the term of twenty-one years with the 
privilege at his discretion of advancing to the bene- 
ficiaries part or all of their respective shares, such 
discretion is limited by the implied condition that the 
beneficiary needs the advancement for some unusual 
or extraordinary enterprise.— Bailey v. Bailey, 8. C. R. I.. 
June 23, 1888; 14 Atl. Rep 907. 

189. TrRusT—Sale—Will — Construction. Where a 
trustee held an estate with a power of sale and made a 
contract with the owner of the adjoining lands by which 
he surrendered his half of the pass-way between the 
estates, the other party also surrendering his half and 
agreeing to build a wall between the twotracks: Held, 
that the transaction was a sale within the terms of trust 
as declared by the will.— Lilley v. Providence Journal Co., 
8. C. R. L., June 23, 1888; 14 Atl. Rep. 915. 


190. Usury—Defense—Estoppel. A gave a usuri- 
ous note, and not paying it at maturity, gave a new note 
for the amount and an additionalsum. He induced B 
to take it up and lookto it for the tuition for A’s chil- 
dren. The note was afte. wards transferred: Held, that 
A was estopped from setting up usury. — Henderson v. 
Hartman, 8. C. Miss., May 21, 1888; 4 South. Rep. 549. 

191. WaATERS—Obstruction of Stream. It is no de 
fense to an action by one reparian owner against an 
upper riparian owner for obstructing by a dam the flow 
of water in a natural water-course, that the defendant 
had erected the dam for the purpose of protecting his 
land from an increase in the value of waterin such 
water-course. — Bliss v. Johnson, 8. C. Cal., June 18, 1888; 
18 Pac. Rep. 785. 

192. Ways—Notice— Commissioners — Estoppel. -—— 
Construction of Georgia statutes relative to the laying 
off of highways and other ways; circumstances stated 
under which a proprietor over whose lands a road is 
laid off by commissioners is estopped from denying the 
validity of their action.— Green v. Reeves, 8. C. Ga., June 
1, 1888; 6 8. E. Rep. 865. 

198. W1LL—Construction. A testator may devise 
lands acquired after the execution of the will. A testa- 
trix devised certain land to L and the residue of her 
other property to other devisees ; after the execution of 
the will she bought land adjoining that devise to L: 
Heid, that such land so purch:sed passed tothe other 
devisees.— In re Lolliard, 8. C. R. L., June 28, 1888; 14 Atl. 
Rep. 920. 

19%. WILL—Construction—Account. 


























On a bill for 


the construction of a will an account will not be ordered 
unless it is asked for directly or by inference in the bill 
itself. — Marquise De Portes v. Hurlbut, N. J.8.C. Err. & 
App., Aug. 1, 1888; 14 Atl. Rep. 891. 








195. W1LL—Construction—Charitable Uses. A will 
which states that the residue of testatrix’s estate shall 
be held for charitable uses in a liberal way not to any 
particular creed or sect, does not convey the property 
to charitable uses at all, but reserves it for the further 
consideration of the testatrix— Norcross, etc. v. Murphy’s, 
etc., N. J. Ct. Err. & App., Aug. 7, 1888; 14 Atl. Rep. 903. 


196. WI1LL—Construction— Trust. Where a testa- 
trix directed that one half of the estate she had devised 
to her daughter should be placed in trust for her benefit: 
Held, that such direction was absolute and not a mere 
request. — Wood v. Camden, etc. Co., N. J. Ct. Chan., Aug. 
8, 1888; 14 Atl. Rep. 885. 


197, WiLt—Construction—Trust. Where by a will 
a testator gives to his wife his whole estate, asking her 
to make advances to his children as they may respect- 
ively marry or come of age, adding that it is his desire 
that she should have as much of his estate as would 
make her comfortable during her widowhood: Held, 
that the will created no trust in favor of the children, 
his statements as to advancements being merely re- 
commendatory. The wife takes the whole estate during 
life or widowhood. — Rowland v. Rowland, 8. C. 8. Car., 
June 26, 1888; 6 8. E. Rep. 902. 


198. WRIT— Publication — Affidavit. An affidavit 
for publication of summons is sufficient, if itshows that 
the party sought resides out of the State without show 
ing diligence to find him in the State.—Famish v. Mullan, 
8. C. Cal., June 21, 1888; 18 Pac. Rep. 854. 


199. WrIT—Service by Mail. Though attorney of 
plaintiff, who desired to serve a cost- bill on defendant’s 
attorney, laid at a different post-office from that of the 
latter, a deposit in the post-office at the residence of 
the latter is not a valid service, under California law.— 
Thompson v. Brannan, 8. C. Cal., June 20, 1888; 18 Pac. 
Rep. 783. 


200. Writ—Signature of Clerk. The affixing by the 
clerk of the seal of the court to a summong having his 
name printed thereto is a sufficient signing thereof by 
him, under California law.—Ligare v. California S. R. R., 
8. C. Cal , June 19, 1888; 18 Pac. Rep. 777. 


























RECENT PUBLICATIONS. 





REPORTS OF CaSES Adjudged and Determined in the 
Court of Chancery of the State of New York. 
Complete Edition, Copiously Annotated, Em- 
bodying all Equity Jurisprudence, with Tables of 
Cases Reported and Cited. By Robert Desty. 
Book II. Containing Johnson’s Chancery Reports, 
Vols. 6 and 7; Hopkins’ Chancery Reports, Vol. 1; 
Paige’s Chancery Reports, Vols. 1 and 2. The 
Lawyers Co-operative ublishing Company, Roch- 
ester, New York. 1888. 


The legal profession ought to be very much indebted 
to the Lawyers’ Co-operative Publishing Company, of 
Rochester, New York, for the very handsome set of 
volumes in which they are now embodying the older 
Chancery Reports of the State of New York, and no 
less to their able and experienced editor, Robert 
Desty, Esq., under whose careful supervision they 
have been placed before the public with his learned 
annotations. 

The eminent jurists with whose wisdom and learn- 
ing the pages of the text of these volumes have been 
enriched have been well known to lawyers in every 
pari of the United States for nearly three generations, 
and their names are of that class which neither the 
profession nor the world will willingly let die. 














